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PKEFACE 


THE  first  edition  of  this  book  included  a  chapter  on 
Evidence  which  has  now  been  omitted  because  it  was  too 
short  to  be  of  value :  the  other  chapters  have  been  re-written 
and  enlarged.  Through  an  attack  of  illness  and  pressure  of 
other  work  I  have  been  prevented  from  revising  as  fully  and 
carefully  as  I  should  have  desired,  but  as  the  first  edition 
has  been  for  some  time  exhausted,  any  further  delay  was 
undesirable. 

In  view  of  the  very  small  size  of  the  book  I  have,  instead  of 
an  Index,  inserted  a  full  table  of  the  contents  of  each 
chapter. 

A.  M.  W. 

1,  ELM  COURT,  TEMPLE, 
January,  1913. 
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CHAPTEE  I. 

PROCEEDINGS   BY   WHIT   OF    SUMMONS. 

Introduction.  —  The  Supreme  Court  of  Judicature  was 
created  by  the  Judicature  Act,  1873.  As  constituted  by  that 
Act  it  consisted  of — 

(a)  The  High  Court  of  Justice,  exercising  original  jurisdic- 
tion, and  also  appellate  jurisdiction  from  certain 
inferior  Courts. 

(&)  The  Court  of  Appeal,  exercising  appellate  jurisdiction 
with  certain  original  jurisdiction  incident  to  the 
determination  of  appeals. 

The  High  Court  was  by  the  Act  of  1873  divided  into  five 
Divisions,  but  nowr  under  an  Order  in  Council  of  1880,  it 
consists  of  three  Divisions,  namely,  the  King's  Bench 
Division,  the  Chancery  Division,  and  the  Probate,  Divorce 
and  Admiralty  Division.  By  s.  24  of  the  Act  of  1873  it 
was  provided  that  Law  and  Equity  should  be  administered 
concurrently  by  every  Division  of  the  High  Court.  Accord- 
ingly the  King's  Bench  Division  can,  and  must,  now  take 
notice  of  equitable  estates,  rights,  and  liabilities  which  were 
formerly  recognised  only  in  the  Court  of  Chancery,  and  can 
grant  equitable  remedies  formerly  obtainable  only  from 
the  Court  of  Chancery,  as  for  instance  the  remedy  of  an 
injunction. 

By  ss.  33  and  34  certain  business  was  assigned,  subject 
to  alteration  by  Rules  of  Court,  to  particular  Divisions  of 
the  High  Court.  In  particular  the  following  matters  were 
assigned  to  the  Chancery  Division:  administration  of  the 
estates  of  deceased  persons,  dissolution  of  partnerships  and 
taking  of  partnership  accounts,  redemption  and  foreclosure 
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of  mortgages,  execution  of  trusts,  specific  performance  of 
contracts  relating  to  sales  and  leases  of  land. 

The  procedure  in  the  Supreme  Court  is  regulated  by  Roles 
of  Court  made  by  a  Rule  Committee  under  powers  conferred 
by  the  Judicature  Act,  1875,  and  subsequent  Judicature  Acts. 
The  poivers  of  the  Supreme  Court  are  exercised — 
(a)  In  the  Court  of  Appeal,  by  the  Lord  Chancellor,  the 
Lord  Chief  Justice,  the  Master  of  the  Rolls,  the 
President  of  the  Probate,  Divorce  and  Admiralty 
Division,  and  five  Lords  Justices  of  Appeal. 
(6)  In  the  High  Court,  by  the  Judges,  Masters,  and  Regis- 
trars of  the  different  Divisions. 

Jurisdiction. — It  is  a  general  rule  that  Courts  exercise 
jurisdiction  only  over  persons  who  are  within  the  territorial 
limits  of  their  jurisdiction.  The  territorial  jurisdiction  of. 
the  High  Court  is  limited  to  England  and  Wales,  and  apart 
from  statute  it  has  no  power  to  exercise  jurisdiction  over 
any  one  beyond  its  territorial  limits.1  Its  jurisdiction  is, 
however,  also  limited  by  the  nature  of  the  dispute.  No 
English  Court  will  adjudicate  upon  questions  relating  to 
the  title  to  immovable  property  out  of  the  jurisdiction  except 
with  regard  to  contracts  made  or  equities  existing  between 
persons  within  the  jurisdiction.3  But  a  personal  action 
can  be  maintained  against  a  defendant  within  the  jurisdic- 
tion even  though  founded  upon  a  foreign  transaction.  In 
the  case,  however,  of  a  tort  committed  in  a  foreign  country 
no  action  will  lie  between  parties  in  this  country,  unless  the 
act  is  one  which  would  be  actionable  in  this  country,  and 
is  not  innocent  by  the  law  of  the  country  where  it  was 
committed.8 

The  County  Courts  and  certain  Borough  Courts  also  have 
jurisdiction  which  is  generally  limited  both  locally  and  as 
to  the  amount  which  can  be  claimed.  No  limit  exists  as  to 

1  In  re  Butfield,  32  Ch.  D.,  p.  123.  As  to  service  out  of  the  jurisdiction, 
sec  post,  p.  23. 

8  Britith  South  Africa  Co.  v.  Compankiade  Mozambique,  [1893]  A.  C.  602  ; 
Deschamps  v.  Miller,  [1908]  1  Ch.  856. 

«  Machado  v.  Fontes,  [1897]  2  Q.  B.  231. 
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the  amount  which  can  be  claimed  in  the  High  Court,  though 
in  some  cases  actions  may  be  remitted  from  the  High  Court 
to  the  County  Court.1 

Proceedings  by  Writ  of  Summons. 

By  s.  100  of  the  Judicature  Act,  1873,  an  "  action  "  is  "  a 
civil  proceeding  commenced  by  writ  or  in  such  other 
manner  as  may  be  prescribed  by  Eules  of  Court." 

By  Order  II.  r.  1,  "Every  action  in  the  High  Court  shall  be 
commenced  by  a  writ  of  summons  which  shall  be  indorsed 
with  a  statement  of  the  nature  of  the  claim  made  or  of  the 
relief  or  remedy  required  in  the  action  and  which  shall 
specify  the  Division  of  the  High  Court  to  which  it  is  intended 
that  the  action  should  be  assigned." 

In  some  cases,  however,  an  action  may  be  commenced  by 
an  originating  summons,  i.e.,  a  summons  "  other  than  a 
summons  in  a  pending  cause  or  matter"  [Order  LXXL, 
r.  IA].  This  method  of  commencing  proceedings  without 
writ  was  introduced  in  1852  for  administration  orders.3 
Later  it  was  made  applicable  to  trusts  and  other  matters 
assigned  to  the  Chancery  Division,3  and  now,  under  Order 
LIVA.  r.  1,  in  any  Division  of  the  High  Court  any  person 
claiming  to  be  interested  under  a  deed,  will,  or  other  written 
instrument  may  apply  by  originating  summons  for  the 
determination  of  any  question  of  construction  arising  under 
the  instrument  and  for  a  declaration  of  the  rights  of  the 
persons  interested. 

An  action  can  accordingly  be  commenced  only  by  writ 
or  originating  summons.  There  may,  however,  be  pro- 
ceedings in  the  High  Court  which  are  not  actions  and 
which  are  instituted  by  petition,  summons,4  or  motion,  and 

1  Post,  p.  81. 

2  In  re  Busfield,  32  Ch.  D.  at  p.  125.     "  The  main  difference  between  a 
writ  of  summons  and  an  originating  summons  is,  that  in  the  one  case  the 
proceedings  are  in  Court  and  there  are,  or  may  be,  pleadings,  whereas  in  the 
other  case  the  proceedings  are  in  Chambers  and  there  are  no  pleadings  "  (at 
p.  126).    The  hearing  may,  however,  be  adjourned  from  Chambers  into 
Court  [Order  LIV.,  r.  9]. 

9  See,  generally,  Order  LV. 

4  See  Order  I.,  r.  2.    Not  every  proceeding  commenced  by  originating 
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in  some  cases  by  an  ex  parte  application  to  a  Judge  in 
Chambers.1 

The  Writ  [see  Appendix,  Form  1] .  A  writ  is  a  document 
directed  to  the  defendant  commanding  him  to  "  cause  an 
appearance  to  be  entered  for  him  "  and  notifying  him  that  in 
default  of  his  so  doing  judgment  may  be  given  in  his  absence. 

The  writ  must  contain 2 — 

A.  On  the  face — 

1.  At  the  top  left-hand  corner — the  name  of  the  Division 
of  the  High  Court  in  which  the  action  is  to  be  brought 
[Order  IL,  r.  1,  ante,  p.  8] . 

2.  At  the  top  right-hand  corner — the  year,  the  initial 
letter  of  the  plaintiffs  surname,  and  the  number  of  the 
action.8 

3.  In    the    title — the    plaintiffs    Christian    name    and 
surname;   the    description    of     a    female    plaintiff   (e.g., 
"  married  woman,  wife  of  A.  B., "  or  "  spinster  "  or  "widow") ; 
the  surname  and,  if  known,   the  Christian  name  of  the 
defendant. 

4.  In  the  body — the  name  and  address  or   last  known 
place  of  abode  of  the  defendant ;  the  name  of  the  plaintiff, 
and  the  description  of  a  female  plaintiff. 

5.  In  the  teste — the  date  of  issue. 

6.  At  the  foot — the  memorandum  marked  N.B. 

B.  On  the  back— 

1.  An  indorsement  of  "  a  statement  of  the  nature  of  the 

summons  is  an  action.  In  some  cases  this  method  of  procedure  is  prescribed 
for  applications  to  the  Court  in  matters  which  are  not  of  the  nature  of 
actions,  e.g.t  a  summons  under  Order  LIV.,  r.  4p,  to  which  no  appearance 
by  the  respondent  is  necessary,  as,  for  example,  a  summons  for  interpleader 
relief  (port,  p.  79). 

1  In  the  King's  Bench  Division  applications  at  Chambers  are  made  either 
ex  parte  on  affidavit,  or  by  summons  served  on  the  other  side  [Order  LIV., 
r.  1]  ;  applications  to  a  Judge  in  Court  or  to  a  Divisional  Court  are  made  by 
motion  [Order  LIL,  r.  1]. 

2  Forms  of  writs,  summonses,  and  other  documents  are  prescribed  by  and 
are  part  of  the  Bules  of  Court  [Judicature  Act,  1873,  s.  100]  and  are  con- 
tained in  the  Appendices  to  the  Rules  of  Court.    Printed  forms  are  used 
which  are  filled  up  in  writing  according  to  the  circumstances  of  the  case. 

'  See  post,  p.  22. 
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claim  made  or  of  the  relief  or  remedy  required  in  the  action 
[Order  II. ,  r.  1,  ante,  p.  8]. 

2.  If  the  plaintiff  sues  or  if  the  defendant  is  sued  in  a 
representative  capacity,  e.g.,  as  executor  or  as  trustee  in 
bankruptcy,  a  statement  of  the  capacity  in  which  he  is  so 
suing  or  being  sued  [Order  III.,  r.  4]. 

3.  If  the  plaintiff  is  suing  by  a  solicitor,  the  address  of 
the  plaintiffs  residence  and  the  name  and  place  of  business 
and  "  address  for  service  "  of  his  solicitor  [Order  IV.,  r.  1]. 

If  the  writ  is  issued  by  the  plaintiff  in  person,  a  state- 
ment of  this  fact  and  the  place  of  residence  and  occupation 
of  the  plaintiff  and  an  "address  for  service"1  [Order  IV.,  r.  2]. 

4.  "Wherever  the    plaintiff's    claim    is    for  a  debt  or 
liquidated  demand  only,  the  indorsement,  besides  stating  the 
nature  of  the  claim,  must  state  the  amount  claimed  for 
debt  or  in  respect  of  such  demand  and  shall  further  state 
that  upon  payment  thereof  within  four  days  after  service  or 
in  case  of  a  writ  not  for  service  within  the  jurisdiction, 
within  the  time  allowed  for  appearance,  further  proceedings 
will  be  stayed  "  [Order  III.,  r.  7] . 

5.  In  actions  for  libel  the  indorsement  on  the  writ  must 
state  sufficient  particulars   to  identify  the  publications  in 
respect  of  which  the  action  is  brought  [Order  III.,  r.  9] . 

6.  After  service  the  writ  must  be  indorsed  with  the  date 
of  service.2 

The  Parties  to  the  Action. 

The  writ  must  contain  the  name  of  every  person  who  is 
intended  or  ought  to  be  included  as  a  plaintiff  or  defendant. 
But,  by  Order  XVI.,  r.  2,  "  where  an  action  has  been  com- 
menced in  the  name  of  the  wrong  person  as  plaintiff,  or  where 
it  is  doubtful  whether  it  has  been  commenced  in  the  name  of 
the  right  plaintiff,  the  Court  or  a  Judge  3  may,  if  satisfied 

1  The  "  address  for  service  "  is  the  address  to  which  all  notices,  pleadings, 
and  other  documents  are  to  be  sent.    It  must  be  within  three  miles  from  the 
Royal  Courts  of  Justice  or,  if  the  writ  is  issued  in  a  District  Registry, 
within  the  district  [see  Order  IV.,  r.  3]. 

2  Post,  p.  23. 

8  In  the  Rules  of  the  Supreme  Court  the  expression  "  the  Court "  means 
a  Judge  or  Judges  sitting  in  open  Court ;  the  expression  "  a  Judge  "  means 
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that  it  has  been  so  commenced  through  a  bond  fide  mistake, 
and  that  it  is  necessary  for  the  determination  of  the  real 
matter  in  dispute  so  to  do,  order  any  other  person  to  be 
substituted  or  added  as  plaintiff  upon  such  terms  as  may  be 
just."  And,  by  Order  XVI.,  r.  11,  the  Court  or  a  Judge  may 
at  any  stage  of  the  proceedings,1  either  upon  or  without  the 
application  of  either  party  and  upon  such  terms  as  may  be 
just,  order  the  names  of  any  parties  improperly  joined  to  be 
struck  out  and  the  names  of  any  parties  who  ought  to  have 
been  joined  to  be  added.  A  mistake  as  to  the  proper 
plaintiff  or  the  mis  joinder  or  nonjoinder  of  any  party 
cannot  therefore  entirely  defeat  any  cause  or  matter,  though 
it  may  cause  considerable  expense  and  delay,  for  in  most 
cases  an  amendment  is  allowed  only  upon  the  terms  that 
the  applicant  shall  pay  all  the  costs  occasioned  by  his  mis- 
take, and  in  every  case  where  a  new  defendant  is  added  he 
must  be  served  with  the  writ  and  the  proceedings  against  him 
are  deemed  to  commence  only  from  the  date  of  service.2 

Rules  as  to  Parties. 

1.  Infants  sue  as  plaintiffs  by  their  "  next  friend  "  and 
defend  by  a  guardian  ad  litem  [Order  XVI.,  r.  16]. 

The  name  of  a  person  cannot  be  used  as  "next  friend  " 
until  he  has  signed  a  written  authority  for  that  purpose, 
which  must  be  filed  in  the  Central  Office  or  District  Registry 
[Order  XVI.,  r.  20] .  The  "  next  friend  "  is  personally  liable 

a  Judge  in  Chambers.  A  Master  of  the  King's  Bench  Division  can  exercise 
nil  the  jurisdiction  of  a  Judge  except  in  such  matters  as  are  expressly 
excluded  by  Order  LIV.,  r.  12.  The  exceptions  under  this  rule  include 

(a)  matters  relating  to  criminal  proceedings  or  the  liberty  of  the  subject; 

(b)  the  granting  of  leave  for  service  out  of  the  jurisdiction  of  a  writ  or  of 
notice  of  a  writ  of  summons ;  (c)  appeals  from  District  Registrars.    From 
the  decision  of  a  Master  an  appeal  lies  to  the  Judge  at  Chambers  [Order  LIV., 
r.  21].    In  the  provinces  the  jurisdiction  of  the  Masters  is  exercised  by 
District  Registrars. 

1  An  application  to  add,  or  strike  out,  or  substitute  a  plaintiff  or  defendant 
may  be  made  to  the  Court  or  a  Judge  at  any  time  before  trial  by  motion  or 
summons,  or  at  the  trial  of  the  actiw  in  a  summary  manner  [Order  XVI., 
r.  12]. 

a  Order  XVI.,  r.  11. 
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to  the  defendant  for  the  costs  of  the  action.  An  action 
against  an  infant  is  commenced  in  the  ordinary  way,  but  an 
infant  cannot  enter  an  appearance  except  by  a  guardian  ad 
litem  [Order  XVI.,  rr.  19,  20]. 

A  person  who  is  under  any  disability  or  who  is  out  of  the 
jurisdiction  or  who  has  any  interest  in  the  action  adverse  to 
the  infant  cannot  be  appointed  next  friend  or  guardian  ad 
litem. 

2.  A  lunatic  so  found  by  inquisition  sues  and  defends  by 
his  committee,  who  must  obtain  the  sanction  of  the  Court  of 
Lunacy.     A  person  of  unsound  mind  who  has  not  been 
found  a  lunatic  by  inquisition  sues  by  a  next  friend  and 
defends  by  a  guardian  ad  litem  [Order  XVI.,  r.  17] . 

3.  A  corporation  sues  and  is  sued  in  its  corporate  name. 

4.  A  trade    union   may   also  sue   and   be  sued    in    its 
registered  name.1 

5.  Partners  carrying  on  business  within  the  jurisdiction 
may  sue  and  be  sued  in  their  firm  name.     If  they  sue  in 
the  firm  name  they  must,  on  the  demand  in  writing  of  any 
defendant,  disclose  the  names  and  places  of  residence  of  all 
the  partners,  and,  if  they  fail  to  do  so,  the  proceedings  may 
be  stayed.    If  they  are  sued  in  the  firm  name  they  must 
appear  individually,  but  the  subsequent  proceedings  continue 
in  the  name  of  the  firm  [Order  XLVIIlA,  rr.  1,  2,  5] . 

A  foreign  firm  that  has  no  place  of  business  in  this 
country  must  sue  and  be  sued  in  the  names  of  the  individuals 
composing  the  firm.  An  individual  carrying  on  business 
within  the  jurisdiction  in  a  firm  name  or  trading  name  may 
be  sued  [Order  XLVIIlA,  r.  11],  but  cannot  sue  in  that  name. 

6.  Trustees,  executors,  and  administrators  may  sue  and  be 
sued  without  joining  any  of  the  persons  beneficially  entitled ; 
the  Court  or  a  Judge  may,   however,   order  any  of  such 
persons  to  be  made  parties. 

7.  A  married  woman  may  now  sue  and  be  sued  in  all 
respects  as  if  she  were  a, feme  sole* 

1  Taff  Vale  Railway  v.  Amalgamated  Society  of  Railway  Servant*,  [1901] 
A.  C.  426. 

8  Married  Women's  Property  Act,  1882,  s.  1  (2).  Her  liability  is  not, 
however,  the  same  as  that  of  afeme  sole. 
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Her  husband — 

(a)  May  be  liable  in  respect  of  her  ante-nuptial  contracts  or 

torts.  At  Common  Law  a  husband  was  fully  liable  for  his 
wife's  ante-nuptial  contracts  or  torts,  but  could  only  be  sued 
jointly  with  her.  By  s.  12  of  the  Married  Women's  Property 
Act,  1870,  it  was  provided  that  a  husband  married  after 
August  9,  1870,  should  not  be  liable  for  his  wife's  ante-nuptial 
debts.  The  Amendment  Act  of  1874,  which  applied  only  to 
persons  married  after  its  commencement,  made  the  husband 
again  liable  for  his  wife's  ante-nuptial  contracts,  but  only  to 
the  extent  of  any  property  acquired  by  him  through  her,  and 
provided  that  he  might  be  sued  jointly  with  her.  Under 
ss.  14  and  15  of  the  Married  Women's  Property  Act,  1882, 
which  also  does  not  affect  the  liability  of  any  husband 
married  before  its  commencement,  a  husband  is  liable  for  his 
wife's  ante-nuptial  contracts  or  torts  to  the  extent  of  any 
property  acquired  through  his  wife  and  may  be  sued  either 
alone  or  jointly  with  her.1 

(b)  Is  fully  liable  for  all  torts  committed  by  her  during  marriage 

and  may;  be  sued  tither  alone  or  jointly  with  her.2 

(c)  Is  fully  and  solely  liable  on  all  contracts  made  by  his  wife 

during  marriage  as  his  agent. 

(d)  Must  be  joined  as  co-plaintiff  or  co-defendant  if  his  wife  was  a 

joint  contractor  with  him.8 

(c)  May  join  as  co-plaintiff  in  actions  of  tort  if  he  has  sustained 
any  special  damage.4 

Joinder  of  Parties. — In  general  all  parties  jointly  entitled 
to  sue  or  liable  to  be  sued  should  be  joined  as  co-plaintiffs 
or  co-defendants,  unless  the  case  falls  within  any  exception 
provided  for  by  a  special  rule. 

In  the  case  of  a  joint  contract  all  the  surviving  joint  con- 
tractors must  join  as  plaintiffs  and  be  joined  as  defendants6 
unless  they  are  out  of  the  jurisdiction6  or  cannot  be  found.7 

»  Beck  T.  Pierce,  23  Q.  B.  D.  516. 

Seroka  v.  Kattenberg,  17  Q.  B.  D.  177. 

Infra.     Cf.  Hoare  v.  Mblett,  [1891]  1  Q.  B.  781. 

See  Seasley  v.  Honey,  [1891  j  1  Q.  B.  509. 

Kendall  v.  Hamilton,  4  A.  C.  504. 

Wilson  v.  Balcarres  S.S.  Co.,  [1893]  1  Q.  B.  422. 

'  Robinton  v.  Geitel,  [1894]  2  Q.  B.  685.    Apparently  the  Court  has  an 
absolute  discretion  under  Order  XVI.,  r.  11,  and  might  for  any  just  cause 
refuse  to  order  the  joinder  of  a  joint  contractor  as  defendant  (  [1894 
2  Q.  B.  at  p.  688). 
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If  all  the  joint  contractors  aie  dead  the  executors  or 
administrators  of  the  last  survivor  must  sue  and  be  sued. 
No  person  can  be  added  as  plaintiff  without  his  consent  in 
writing,1  but  if,  after  tender  of  an  indemnity  against  costs, 
he  refuses  to  join  as  a  co -plaintiff,  he  may  be  joined  as  a 
co-defendant.2 

Where  two  or  more  persons  are  severally  or  jointly  and 
severally  liable  on  one  contract,  the  plaintiff  may  at  his 
option  join  all  or  any  of  them  as  parties  to  the  same 
action.3 

In  actions  of  tort  all  persons  who  have  been  wronged  by 
the  same  tort  should,  as  a  rule,  be  joined  as  plaintiffs.  But 
where  a  person  is  injured  by  a  tort  committed  by  several 
persons  their  liability  is  joint  and  several,  and  he  may  at 
his  option  sue  all  or  any  number  or  any  one  of  them.4 

When,  however,  judgment  has  been  recovered  against  one 
or  more  of  several  persons  who  are  jointly  liable,  whether 
in  contract  or  tort,  the  judgment,  though  unsatisfied,  is  a 
bar  to  any  further  proceedings  against  the  others.6 

Special  Rules. — "  All  persons  may  be  joined  in  one  action 
as  plaintiffs  in  whom  any  right  to  relief  in  respect  of  or 
arising  out  of  the  same  transaction  or  series  of  transactions  is 
alleged  to  exist,  whether  jointly,  severally,  or  in  the  alterna- 
tive, where,  if  such  persons  brought  separate  actions,  any 
common  question  of  law  or  fact  would  arise  "  [Order  XVI., 
r.  1]. 

But,  by  the  same  rule,  if  the  defendant  can  show  that 
the  joinder  may  embarrass  or  delay  the  trial  of  the  action, 
the  Court  or  a  Judge  may  order  separate  trials  or  make 
such  order  as  may  be  expedient.  If  no  order  is  made  and 
the  action  proceeds  to  trial,  judgment  may  be  given  for  such 

i  Order  XVI.,  r.  11. 

a  Cullen  v.  Knowlei,  [1898]  2  Q.  B.  380. 

8  Order  XVI.,  r.  6. 

4  In   tort  there  is,  as  a  rule,  no  contribution  between  wrongdoers,  and 
therefore  when  several  persons  join  in  committing  a  tort  any  one  may  be 
sued  for  the  whole  damage. 

5  King  v.  Hoare,  13  Al.  &  W.  494  ;  Brinsmead  v.  Harrison,  L.  R.  7  C.  P. 
547. 
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one  or  more  of  the  plaintiffs  as  is  entitled  to  relief,  but  the 
defendant,  unless  the  Judge  otherwise  orders,  will  be  entitled 
to  the  costs  occasioned  to  him  by  the  joining  as  plaintiff  of 
any  person  not  entitled  to  any  relief. 

Examples : 

(a)  The  Universities  of  Oxford  and  Cambridge  claimed  an  injunction 
to  restrain  the  defendants  from  publishing  and  selling  books  bearing 
the  title  of  "  The  Oxford  and  Cambridge  Edition  "  and  from  using  the 
words  "  Oxford  and  Cambridge  "  so  as  to  induce  the  belief  that  the 
publications  of  the  defendants  were  issued  from  the  University  Presses. 
Held,  that  the  action  arose  out  of  the  same  transaction,  i.e.,  the  publica- 
tion of  a  series  of  books  bearing  the  titles  complained  of,  and  that 
there  was  a  common  question  of  fact,  i.e.,  the  publication  and  the 
belief  induced  in  the  public  thereby :  the  plaintiffs  were  therefore 
entitled  to  join  in  one  action.1 

(6)  The  plaintiff  on  his  own  behalf  claimed  damages  from  directors 
of  a  company  for  inducing  him  by  fraud  to  purchase  shares  in  the 
company  :  in  the  same  action  he  claimed  on  behalf  of  himself  and  his 
fellow  shareholders  a  declaration  that  the  payment  of  a  dividend  was 
ultra  vires.  Held,  that  in  reality  there  were  two  causes  of  action  and 
two  plaintiffs,  i.e.,  the  plaintiff  suing  on  his  own  behalf  and  the 
plaintiff  suing  in  a  representative  capacity.  The  case  therefore  would 
come  within  the  rule  only  if  both  conditions  were  fulfilled,  i.e.,  that 
the  right  to  relief  arose  out  of  the  same  transaction  or  series  of  trans- 
actions and  also  that  there  was  a  common  question  of  law  or  fact. 
But  the  transaction  which  consisted  in  the  improper  payment  of  a 
dividend  was  no  part  of  the  transaction  by  which  the  plaintiff  was 
induced  to  buy  shares.  The  claims  could  not  therefore  be  joined.* 

2.  "  All  persons  may  be  joined  as  defendants  against 
whom  the  right  to  any  relief  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative.  And  judgment  may 
be  given  against  such  one  or  more  of  the  defendants  as  may 
be  found  to  be  liable,  according  to  their  respective  liabilities, 
without  any  amendment  "  [Order  XVI.,  r.  4]. 

"  It  shall  not  be  necessary  that  every  defendant  shall  be 
interested  as  to  all  the  relief  prayed  for,  or  as  to  every  cause 
of  action  included  in  any  proceeding  against  him  ;  but  the 
Court  or  a  Judge  may  make  such  order  as  may  appear  just 

1  The  Univertitiex  of  Oxford  and  Cambridge  v.  Gill,  [1899]  1  Ch.  55. 
See  also  Prince/bier  v.  Wood,  [1899]  1  Ch.  393. 
a  Stroud  v.  Lawton,  [1898]  2  Q.  B.  44. 
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to  prevent  any  defendant  from  being  embarrassed  or  put  to 
expense  by  being  required  to  attend  any  proceedings  in 
which  he  may  have  no  interest "  [Order  XVI.,  r.  5].  These 
rules,  like  Eule  1,  apply  only  where  there  is  a  question  of 
law  or  fact  common  to  the  case  of  all  the  defendants  and 
arising  out  of  the  same  transaction;  they  do  not  allow 
distinct  and  unconnected  causes  of  action  against  different 
individuals  to  be  joined.  "  If  you  have  a  cause  of  action 
against  A.  and  B.  for  a  tort  X,  and  then  you  have  quite  a 
separate  cause  of  action  against  B.  for  a  tort  Y,  then  you 
cannot  in  one  action  bring  claims  against  A.  and  B.  in 
respect  of  both  torts  X  and  Y." l 

Examples : 

(a)  A.  brought  an  action  against  a  company  and  its  directors  for 
relief  in  respect  of  an  improperly  issued  prospectus.  As  against  the 
company  he  claimed  rescission  'of  the  contract ;  against  the  directors 
he  asked  for  damages.  Held  that,  as  there  was  "  one  grievance," 
namely,  the  improper  issue  of  the  prospectus,  in  respect  of  which  the 
plaintiff  claimed  relief  against  both  the  company  and  the  directors, 
his  claims  could  be  joined  in  one  action  although  the  remedies  against 
the  several  defendants  were  different.2 

(6)  A  passenger  in  an  omnibus  suffered  injury  through  a  collision 
between  the  omnibus  and  a  cart  and  sued  the  omnibus  company  and 
the  owners  of  the  cart,  alleging  that  it  was  caused  by  their  joint 
negligence  and  alternatively  that  it  was  caused  by  the  separate  negli- 
gence of  each  of  the  defendants.  Held,  that  the  right  to  relief  against 
both  defendants  arose  out  of1  the  same  transaction  and  that  they 
could  therefore  be  joined  as  defendants.3 

(c)  The  Great  Western  Railway  Company  obstructed  the  access  to 
A.'s  shop  on  one  side  and  the  Midland  Eailway  obstructed  the  access 
on  the  other  side.  Held,  that  A.  could  not  combine  claims  for  damages 
against  both  railways  as  there  were  two  separate  and  distinct  causes 
of  action  against  two  separate  and  distinct  tortfeasors.4 

3.  "  Where  the  plaintiff  is  in  doubt  as  to  the  person 
from  whom  he  is  entitled  to  redress  he  may  join  two  or 
more  defendants  in  order  that  the  question  as  to  which,  if 

1  Frankeriberg  v.  Great  Horseless  Carriage  Co.,  [1900]  1  Q.  B.  at  p.  512. 

2  Frankenberg  v.  Great  Horseless  Carriage  Co.,  [1900]  1  Q.  B.  504. 
8  Bullock  v.  London  General  Omnibus  Co.,  [1907]  1  K.  B.  264. 

*  Sadler  v.  The  Great  Western  Railway  Co.,  [1896]  A.  C.  450. 
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any,  of  the  defendants  is  liable,  and  to  what  extent,  may  be 
determined  as  between  all  parties"  [Order  XVI.,  r.  7]. 

This  rule  also  relates  only  to  the  proper  parties  to  the 
action  and  does  not  enable  a  plaintiff  to  bring  separate 
causes  of  action  against  different  persons  in  one  action.1 

Examples  : 

(a)  A.,  purporting  to  act  as  agent  for  B.,  entered  into  a  contract  to 
load  C.'s  ship  with  a  cargo,  which  was  not,  however,  supplied.  If  A. 
was  acting  without  the  authority  of  B.  he  was  personally  liable  for 
breach  of  warranty  of  authority.  If  B.  had  authorized  A.  to  act  as 
his  agent,  then  B.  was  liable  for  the  breach  of  contract.  Held,  that 
C.  was  entitled  to  join  A.  and  B.  as  defendants  because  the  right  to 
redress  arose  out  of  one  contract  and  one  breach,  and  the  question 
was,  which  of  the  parties  was  liable  to  make  redress.2 

(6)  A.  brought  an  action  against  B.  for  negligently  excavating  near 
his  house  and  injuring  it.  B.  denied  liability  and  alleged  that  the 
damage  was  due  to  the  act  of  a  water  company  in  leaving  a  water 
main  unstopped.  Held,  that  A.  could  not  join  B.  and  the  water 
company  because,  though  the  damage  was  one,  the  causes  of  action 
which  led  to  that  damage  were  two  entirely  disconnected  torts.8 

4.  In  all  actions  for  the  prevention  of  waste  or  otherwise 
for  the  protection  of  property,  one  person  may  sue  on 
behalf  of  himself  and  all  persons  having  the  same  interest 
[Order  XVI.,  r.  87].  Where  there  are  numerous  persons 
having  the  same  interest  in  one  cause  or  matter,  one  or  more 
of  such  persons  may  sue  or  be  sued  or  may  be  authorised 
by  the  Court  or  a  Judge  to  defend  in  such  cause  or 
matter,  on  behalf  or  for  the  benefit  of  all  persons  so 
interested  [Order  XVI.,  r.  9]. 

The  object  of  the  latter  rule  is  to  save  multiplication  of 
actions  in  cases  where  one  action  would  serve  to  determine  the 
rights  of  a  number  of  persons.  It  is  not  limited  to  persons 
having  a  beneficial  proprietary  interest,  but  applies — 

(a)  In  the  case  of  plaintiff's — where  there  is  a  common 
interest  and  a  common  grievance  and  the  relief 

1  Tliompton  v.  London  County  Council,  [1899]  1  Q.  B.  at  p.  844. 

a  Bennett  v.  Mclliaraith,  [1896]  2  Q.  B.  464  ;  explained  in  [1899]  1  Q.  B. 
at  p.  845. 

»  Thompson  v.  London  County  Council,  [1899]  1  Q.  B.  843.  Cf.  Sadler  v. 
The  Great  Western  Railway  Co.,  ante,  p.  11. 
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sought  is  in  its  nature  beneficial  to  all  whom  the 
plaintiff  proposes  to  represent. 

Example : 

By  the  Covent  Garden  Market  Act,  1828,  certain  market  privileges 
were  given  to  all  "  growers  "  of  fruit,  flowers,  and  vegetables.  These 
privileges  were  refused  by  the  Duke  of  Bedford,  who,  subject  to  the 
Act,  was  lord  of  the  market.  Held,  that  six  persons  might  sue  on 
behalf  of  themselves  and  all  other  "  growers  "  within  the  meaning  of 
the  Act,  in  order  to  enforce  their  privileges.1 

(6)  In  case  of  defendants — where  there  is  a  numerous 
class  of  persons  with  a  common  interest  in  the 
same  cause  or  matter  and  one  or  more  persons  can 
be  selected  to  represent  them  so  as  to  fairly  and 
honestly  determine  the  liability  of  all.  In  such 
cases  a  representative  defendant  may  be  selected 
even  against  his  will. 

Example  : 

A.  sued  to  enforce  his  rights  as  a  member  of  a  society  the  rules  of 
which  provided  that  if  one  member  was  permanently  disabled  by 
accident  a  levy  should  be  made  on  all  the  other  members  for  his 
benefit.  A.  applied  for  an  order  authorising  the  president  and 
secretary  of  the  society  to  defend  on  behalf  of  all  the  members.  Held, 
that  the  order  could  be  made  in  spite  of  their  opposition.2 

Joinder  of  Causes  of  Action. — Subject  to  three  exceptions, 
"  the  plaintiff  may  unite  in  the  same  action  several  causes 
of  action;  but  if  it  appear  to  the  Court  or  a  Judge  that  any 
such  causes  of  action  cannot  be  conveniently  tried  or 
disposed  of  together 3  the  Court  or  a  Judge  may  order 
separate  trials  of  any  such  causes  of  action  to  be  had  or 
may  make  such  other  order  as  may  be  necessary  or 
expedient  for  the  separate  disposal  thereof  [Order  XVIIL, 
r.  1 ;  see  also  r.  8] . 

Example : 

An  action  was  brought  by  a  company  against  the  promoters  and 
directors.  The  plaintiff  alleged  (i. )  against  the  directors  and  promoters,, 

1  DuJte  of  Bedford  v.  Ellis,  [1901]  A.  C.  1. 

2  Wood  v.  McCarthy,  [1893]  1  Q.  B.  775. 

8  Saccliarin  Corporation  v.  Wild,  [1903]  1  Ch.  410. 
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a  conspiracy  with  regard  to  certain  transactions,  and  (ii.)  against  the 
directors,  negligence  in  regard  to  their  conduct  of  the  same  trans- 
actions. Held,  that  these  causes  of  action  could  be  joined,  since  they 
arose  out  of  the  same  transaction.1 

Order  XVIII.  relates  solely  to  the  joinder  of  causes  of 
action  and  assumes  that  with  regard  to  the  parties  the 
action  has  been  properly  constituted  under  Order  XVI. 
Rule  1  does  not  therefore  permit  the  joinder  of  distinct 
causes  of  action  against  different  defendants.* 

The  rule  moreover  contemplates  only  one  plaintiff  and 
does  not  permit  the  joinder  of  separate  and  different  causes 
of  action  by  several  plaintiffs.8  This,  however,  is  now  to 
some  extent  provided  for  by  Order  XVI.,  r.  1  (ante,  p.  9), 
which  has  the  effect  in  some  cases  of  allowing  different 
causes  of  action  to  be  joined  by  different  plaintiffs.* 
Apart  from  that  rule  the  joinder  of  different  causes  of  action 
by  different  plaintiffs  is  possible  only  in  two  cases — 

(a)  Claims  by  or  against  husband  and  wife  may  be  joined 
with  claims  by  or  against  either  of  them  separately 
[Order  XVHL,  r.  4]. 

(fc)  Claims  by  plaintiffs  jointly  may  be  joined  with  claims 
by  them  or  any  of  them  separately  against  the 
same  defendant  [Order  XVIII.,  r.  6]. 

Exceptions  to  Order  XVIII.,  r.  1. 

1.  No  cause  of  action  shall,  unless  by  leave  of  the  Court 
or  a  Judge,  be  joined  with  an  action  for  the  recovery  of  land, 
except  claims  in  respect  of  mesne  profits  or  arrears  of  rent 
or  double  value  in  respect  of  the  premises  claimed,  or  any 
part  thereof,  and  damages  for  breach  of  any  contract  under 
which  the  same  or  any  part  thereof  are  held,  or  for  any 
wrong  or  injury  to  the  premises  claimed  [Order  XVIII.,  r.  2]. 

2.  Claims  by  a  trustee  in  bankruptcy  as  such  shall  not, 
unless  by  leave  of  the  Court  or  a  Judge,  be  joined  with  any 
claim  by  him  in  any  other  capacity  [Order  XVIII.,  r.  8]. 

3.  Claims  by  or  against  an  executor  or  administrator  as 

1  Kent  Coal,  etc.,  Co.  v.  Martin,  16  T.  L.  R.  46. 

2  Burstall  v.  Beyfut,  26  Ch.  D.  at  p.  39. 

8  See  Duke  of  Bedford  v.  Ellis,  [1901]  A.  C.  at  p.  23. 

4  See  Bullock  v.  London  General  Omnibut  Co.,  [1907]  1  K.  B.  at  p.  272. 
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such  may  not  be  joined  with  claims  by  or  against  him 
personally,  unless  the  latter  arise  with  reference  to  the 
estate  in  respect  of  which  he  is  executor  or  administrator 
[Order  XIII.,  r.  5]. 

The  Indorsement  on  the  Writ. 

Every  writ,  before  it  is  issued,  must  be  indorsed  with  a 
statement  of  the  nature  of  the  claim  made  or  of  the  relief  or 
remedy  required  [Order  III.,  r.  1 ;  Order  II.,  r.  1,  ante,  p.  3] . 

Indorsements  are  of  four  kinds : 

1.  General  Indorsement. — A  general  indorsement  merely 
states  the  nature  of  the  claim  and  need  not  "  set  forth  the 
precise  ground  or  complaint  or  the  precise  remedy  or  relief 
to  which  the  plaintiff  considers  himself  entitled  [Order  III., 
r.2]. 

1  (a)  Indorsement  for  an  account. — Special  rules  apply  to 
the  taking  of  accounts.1 

"  In  all  cases  in  which  the  plaintiff,  in  the  first  instance, 
desires  to  have  an  account  taken,  the  writ  of  summons  shall 
be  indorsed  with  a  claim  that  such  account  be  taken" 
[Order  III.,  r.  8]. 

"  Where  a  writ  of  summons  has  been  indorsed  for  an 
account,  under  Order  III.,  r.  8,  or  where  the  indorsement  on 
a  writ  of  summons  involves  taking  an  account,  if  the 
defendant  either  fails  to  appear,  or  does  not,  after  appearance, 
by  affidavit  or  otherwise,  satisfy  the  Court  or  a  Judge  that 
there  is  some  preliminary  question  to  be  tried,  an  order  for 
proper  accounts,  with  all  necessary  inquiries  and  directions 
now  usual  in  the  Chancery  Division  in  similar  cases,  shall 
be  forthwith  made  "  [Order  XV.,  r.  1]. 

These  rules  apply  where  the  relief  claimed  by  the  writ  is 
or  necessarily  involves  the  taking  of  an  account  ;a  i.e.,  where 
the  defendant  has,  as  agent  or  trustee  for  the  plaintiff, 
received  money  of  which  he  has  failed  or  refused  to  give  an 

1  By  the  Judicature  Act,    1873  (ante,  p.  1),  the  taking  of  accounts  is 
assigned  to  the   Chancery  Division,  and  an  action  in  the  King's  Bench 
Division  which  involves  the  taking  of  accounts  will,  except  in  simple  cases, 
be  transferred  to  the  Chancery  Division. 

2  In  re  Gykon,  29  Ch.  D.  834. 
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account.  In  such  cases  they  provide  a  summary  remedy 
unless  any  preliminary  question  has  to  be  tried  as  to  the 
defendant's  liability  to  give  an  account.  Where  subsidiary 
accounts  and  inquiries  are  necessary  for  determining  the 
rights  of  the  parties,1  the  Court  or  a  Judge  may,  at  any  stage 
of  the  proceedings,  direct  any  necessary  inquiries  or  accounts 
to  be  made  or  taken,  notwithstanding  that  it  may  appear 
that  there  is  some  special  or  further  relief  sought  for  or 
some  special  issue  to  be  tried,  as  to  which  it  may  be  proper 
that  the  cause  or  matter  should  proceed  in  the  ordinary 
manner  [Order  XXXIIL,  r.  2]. 

Examples  of  general  indorsements  [see  The  Annual 
Practice,  vol.  2,  Appendix  A] — 

(a)  The  plaintiffs  claim  is  for  200/.  for  work  done  as  a 

surveyor. 

(6)  The  plaintiffs  claim  is  (1)  for  rescission  of  a  contract 
made  between  the  plaintiff  and  the  defendant  for 
the  purchase  of  a  brougham  and  the  return  by  the 
defendant  to  the  plaintiff  of  the  moneys  paid  to 
the  defendant  therefor,  or  (2)  (alternatively)2  for 
damages  for  breach  of  warranty  of  the  said  carriage. 

(c)  The  plaintiffs  claim  is  for  damages  for  wrongful  dis- 

missal from  the  defendant's  employment  as  traveller 
and  for  200Z.  arrears  of  wages. 

(d)  The  plaintiff's  claim  is  for  damages  for  a  libel  con- 

tained in  the  Daily for  Monday,  July  22, 1902.8 

(e)  The  plaintiff's  claim  is  for  damages  for  injury  to  the 

plaintiff  by  the  negligent  driving  of  the  defendant 
or  his  servants. 

(  /)  The  plaintiff's  claim  is  for  damages  for  the  defendant's 
wrongfully  quitting  the  plaintiff's  employment  as 
manager  and  that  an  account  be  taken  of  all  money 
received  by  the  defendant  as  manager  for  the  plaintiff. 

2.  Indorsement  for  Trial  without  Pleadings. — By  Order 
XVIIlA,  a  plaintiff  may  be  able  to  proceed  to  trial  without 

»  Garn/iam  v.  Skipper,  29  Ch,  D.  566. 
8  Post,  p.  46. 
8  Ante,  p.  5. 
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any  pleadings  provided  that  the  indorsement  on  the  writ "  shall 
contain  a  statement  sufficient  to  give  notice  of  the  nature  of 
his  claim  or  of  the  relief  or  remedy  required  in  the  action, 
and  shall  state  that,  if  the  defendant  appears,  the  plaintiff 
intends  to  proceed  to  trial  without  pleadings  s>1  [Order  XVIIlA, 
r.  1].  The  object  of  this  indorsement  is  to  enable  the  trial 
to  take  place  without  the  delay  caused  by  the  delivery  of  plead- 
ings ;  it  may,  however,  subject  the  plaintiff  to  the  disadvan- 
tage of  not  knowing  what  defence  will  be  set  up,  for,  if  the 
action  proceeds  to  trial  without  pleadings  and  no  order  for 
particulars  is  made,  all  defences  are  open  at  the  trial  to  the 
defendant2  [Order  XVIIlA,  r.  4].  This  form  of  indorsement 
is  therefore  only  applicable  to  simple  cases  and  is  not 
frequently  used  in  the  King's  Bench  Division. 

Example  : 

The  plaintiff's  claim  is  for  the  return  of  his  goods  and  chattels,  that 
is  to  say,  two  horses  which  the  defendant  has  wrongfully  detained  and 
still  wrongfully  detains  from  the  plaintiff,  or  for  200Z.  their  value,  and 
for  damages  for  their  detention. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

Apart  from  this  Order  trial  without  pleadings  may 
occur — 

(a)  When  so  ordered  by  a  Master  (post,  p.  35). 

(6)  Under  Order  XXXIV.,  rr.  1,  2.  By  these  rules  the 
parties  to  any  cause  or  matter  may  concur  in  stating 
the  questions  of  law  arising  therein  in  a  special 
case  for  the  opinion  of  the  Court  (r.  1) ;  or,  if  it 
appears  to  the  Court  or  a  Judge  that  there  is  in 
any  cause  or  matter  a  question  of  law  which  it 
would  be  convenient  to  have  decided  before  any 
evidence  is  given  or  any  question  of  fact  is  tried 
the  Court  or  Judge  may  on  the  application  of  either 

1  The  defendant  may,  however,  apply  for  the  delivery  of  a  Statement  of 
Claim  (post,  p.  36). 

2  Except  the  special  defences  within  Order  XVIIlA,  r.  5,  as  to  which 
see  post,  p.  37. 

p.  2 
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party  direct  such  question  to  be  raised  for  the 
opinion  of  the  Court,  either  by  special  case 
or  in  such  other  manner  as  may  be  deemed 
expedient.1 

(c)  Under  Order  XXXIV.,  r.  9.  By  this  rule,  "  when  the 
parties  to  a  cause  or  matter  are  agreed  as  to  the 
questions  of  fact  to  be  decided  between  them,  they 
may,  after  writ  issued  and  before  judgment,  proceed 
to  the  trial  of  any  such  questions  of  fact  without 
formal  pleadings."  The  questions  of  fact  are 
stated  for  trial  in  an  issue,  which  is  entered 
for  trial  in  the  same  manner  as  an  ordinary 
action.2 

3.  Special  Indorsement. — By  Order  III.,  r.  6,  a  plaintiff 
may,  in  six  cases  and  in  no  others,  specially  indorse  his 
writ  "  with  a  statement  of  his  claim  or  of  the  remedy  or 
relief  to  which  he  claims  to  be  entitled."  This  may  be  done 
when  the  plaintiff  seeks  only  to  recover  a  debt  or  liquidated 
demand  in  money  payable  by  the  defendant,  with  or  without 
interest,  arising — 

(A)  Upon  a  contract,  express  or  implied  (as  for  instance 

on  a  bill  of  exchange,  promissory  note  or  cheque,  or 
other  simple  contract  debt) ;  or 

(B)  On  a  bond  or  contract  under  seal  for  payment  of  a 

liquidated  amount  of  money ;  or 

(C)  On  a  statute  where  the  sum  sought  to  be  recovered  is 

a  fixed  sum  of  money  or  in  the  nature  of  a  debt,  other 
than  a  penalty ;  or 

(D)  On  a  guaranty,  whether  under  seal  or  not,  where  the 

claim  against  the  principal  is  in  respect  of  a  debt  or 
liquidated  demand  only ;  or 

(E)  On  a  trust ;  or 

(F)  In  actions  for  the  recovery  of  land,  with  or  without  a 

claim  for  rent  or  mesne  profits  by  a  landlord  against 

1  A  special  ease  may  also  be  stated  by  an  arbitrator  or  referee  under 
ss.  7  and  19  of  the  Arbitration  Act,  1889. 

8  By  Order  XXIII.,  r.  1,  the  Court  or  a  Judge  may  direct  an  issue  of  fact 
to  be  prepared  and  tried. 
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a  tenant  whose  term  has  expired ,  or  has  been  duly 
determined  by  notice  to  quit,  or  has  become  liable  to 
forfeiture  for  non-payment  of  rent,  or  against  persons 
claiming  under  such  tenant. 

A  special  indorsement  is  a  pleading — "  Where  the  writ  is 
specially  indorsed  under  Order  III.,  r.  6,  no  further  statement 
of  claim  shall  be  delivered,  but  the  indorsement  on  the  writ 
shall  be  deemed  to  be  the  statement  of  claim1  [Order  XX.,  r.  1]. 
The  writ  must  therefore  be  headed  with  the  words  "  State- 
ment of  Claim  "  and  must,  like  a  pleading,  be  signed  by  the 
person  who  drafted  it  [see  Appendix  Form  B.]. 

Like  a  pleading  it  must  also  contain  a  statement  of  the 
material  facts  relied  on  as  constituting  a  cause  of  action  with 
sufficient  particulars  "  to  bring  to  the  mind  of  the  defendant 
knowledge  as  to  what  the  plaintiffs  claim  is."  2 

A  plaintiff  is  never  obliged  to  specially  indorse  his  writ,  but 
in  the  six  cases  within  Order  III.,  r.  6,  and  in  no  others,  he 
may  do  so  in  order  to  obtain  the  benefit  of  the  summary 
procedure  under  Order  XIV.3 

Further,  no  special  indorsement  is  good  unless  it  is  limited 
to  the  claims  specified  in  the  rule,  i.e.,  a  debt  or  liquidated 
demand  in  money  arising  in  one  of  the  five  modes  A,  B,  C,  D, 
E,  or  an  action  for  the  recovery  of  land  within  F  ;  "if  any- 
thing else  is  added  .  .  .  the  writ  does  not  come  within  the 
definition  of  a  specially  indorsed  writ."  4  Thus,  for  example, 
a  writ  cannot  be  specially  indorsed  for  a  claim  which  is  partly 
liquidated  and  partly  unliquidated,5  nor  can  it  be  specially 
indorsed  with  a  claim  for  a  liquidated  sum  of  money  and  for 
other  relief  such  as  an  injunction  or  the  appointment  of  a 
receiver.6 

A  liquidated  demand  in  money  is  a  claim  for   a  specific 


1  Hence  it  can  be  amended  in  the  same  way  as  a  statement  of  claim 
(post,  p.  73). 

2  Bickers  v.  SpeigM,  22  Q.  B.  D.  7. 
8  Explained  post,  p.  32. 

4  Wilks  v.  Wood,  [1892]  1  Q.  B.  at  p.  686. 

5  Gurney  v.  Small,  65  L.  T.  R.  754. 

6  Yeatman  v.  Snow,  28  W.  R.  574  ;  Imbert  Terry  v.  Carver,  34  Ch.  D.  506. 

2—2 
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sum  of  money  which  has  either  been  expressly  fixed  or  agreed 
upon  as  representing  the  defendant's  liability  or  which  can  be 
ascertained  by  calculation  or  by  reference  to  some  recognised 
standard  of  prices  or  charges.  When,  for  instance,  a  contract 
for  the  sale  of  goods  or  for  professional  services  has  not 
fixed  the  price  or  remuneration,  the  writ  may  be  specially 
indorsed  with  a  claim  for  an  amount  which  represents  the 
market  price  of  the  goods  or  the  ordinary  rate  of  professional 
charges.1 

The  test  is  not  the  amount  claimed,  but  the  amount  due  ,• 
hence,  where  the  plaintiff's  claim  is  for  unliquidated  damages, 
e.g.,  damages  for  libel,  he  cannot  make  use  of  a  specially 
indorsed  writ  merely  by  claiming  a  specific  sum  as  damages, 
because  the  amount  which  he  may  recover  will  depend  upon 
all  the  circumstances  of  the  case  and  will  be  assessed  accord- 
ingly by  the  jury.  But  where  a  contract  fixes  the  amount  of 
damages  to  be  paid  by  either  party  in  case  of  breach,  that 
amount  is  liquidated  damages  and  can  be  claimed  by  specially 
indorsed  writ.2 

Interest  can  be  claimed  by  a  specially  indorsed  writ  only 
where,  as  in  the  case  of  the  principal  sum,  it  is  a  fixed  and 
ascertained  amount,  and  where  the  indorsement  shows  that 
it  is  due  either  by  statute  or  by  an  express  or  implied 
contract.8  In  such  cases  a  claim  for  interest  to  the  date  of 
the  writ  may  form  part  of  a  special  indorsement.  Where  on 

1  Lagos  v.  Cfmnwalt,  [1910]  1  K.  B.  41 ;  cf.  Runnacles  v.  Metquita, 
1  Q.  B.  D.  416. 

8  Where,  however,  a  contract  fixes  a  pecuniary  penalty  for  breach  of  any 
provision,  only  the  actual  damages  caused  by  the  breach,  i.e.,  an  unliquidated 
amount,  can  be  claimed.  To  constitute  liquidated  damages  it  must  be  clear 
from  all  the  circumstances  of  the  case  that  the  sum  so  fixed,  by  whatever 
name  called,  was  a  genuine  pre-estimate  of  the  probable  damage  {Public 
Works  Commigsionenv.  Hills,  [1906]  A.  C.  at  p.  375).  The  same  principle 
applies  to  actions  on  bonds.  The  writ  can  be  specially  indorsed  if  the 
amount  recoverable  is  liquidated  as  in  the  case  of  a  "  common  money  bond," 
i.e.,  a  bond  given  to  secure  payment  of  a  sum  of  money  (Gerrard  v.  Clowes, 
[1892]  2  Q.  B.  11 ;  Smith,  v.  Bond,  10  Bing.  125).  If,  however,  the  bond  is 
given  to  secure  performance  of  any  special  condition  other  than  the  pay- 
ment of  money,  only  the  actual  damage  caused  by  breach  can  be  recovered, 
and  hence  the  writ  cannot  be  specially  indorsed  (Tuther  v.  Caralampi,  21 
Q.  B.  D.  414). 

8  S/ieba  Gold  Mining  Co.  v.   Trubshawe,  [1892]  1  Q.  B.  674  ;  Wilks  v. 
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the  other  hand  interest  is  recoverable  only  as  unliquidated 
damages  it  cannot  be  claimed  by  a  specially  indorsed  writ. 
Thus,  under  s.  28  of  the  Civil  Procedure  Act,  1833  (3  &  4 
Will.  IV.  c.  42),  a  jury  may,  subject  to  certain  conditions, 
allow  interest  by  way  of  damages  on  all  debts  or  sums 
certain ;  but  such  a  claim  for  interest  is  not  for  a  liquidated 
sum,  but  for  such  sum,  if  any,  as  the  jury  may  think  fit  to 
give ;  it  cannot  therefore  be  made  upon  a  specially  indorsed 
writ.1 

In  the  case,  however,  of  actions  on  bills  of  exchange, 
promissory  notes,  or  cheques  it  is  expressly  provided  by  s.  57 
of  the  Bills  of  Exchange  Act,  1882,  that  the  interest 
recoverable  under  that  section  "  shall  be  deemed  to  be 
liquidated  damages."  In  this  case,  therefore,  although  the 
amount  claimed  is  not  fixed,  and  though  by  the  same  section 
the  plaintiff  will  not  necessarily  obtain  judgment  for  the 
whole  or  even  any  part  of  the  interest  thus  claimed  as 
damages,  the  writ  may  nevertheless  be  specially  indorsed 
with  a  claim  for  interest.  And  in  this  case  interest  may  be 
claimed  until  payment  or  judgment.2 

Issue  of  the  Writ. 

The  writ  of  summons  may,  except  in  Probate  actions,  be 
issued  out  of  a  District  Registry  or  out  of  the  Central  Office 
of  the  Supreme  Court.3  It  can  be  issued  only  by  the 
plaintiff  in  person  or  his  solicitor. 

Every  writ  of  summons  must  be  sealed  by  the  proper 
officer  and  is  deemed  to  be  issued  when  so  sealed  [Order  V., 
r.  11].  Two  forms,  one  of  which  must  be  signed  by  the 
plaintiff  or  his  solicitor,  are  prepared  by  filling  in  the  details 


Wood,  [1892]  1  Q.  B.  684  ;   Willmot  v.  Gardner,  [1901]  2  Ch.  548  (implied 
contract). 

1  Wilkt  v.  Wood,  [1892]  1  Q.  B.  684. 

2  London,  Universal  Bank  v.   Clancarty,  [1892]  1  Q.  B.  689  ;  Lawrence  v. 
Willcocks,  [1892]  1  Q.  B.  696. 

8  Through  the  remainder  of  this  book  it  is  assumed  that  the  proceedings 
are  in  London. 
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already  mentioned.1  Both  copies  are  then  taken  to  the  Writ 
Department  of  the  Central  Office,  where  they  are  marked 
with  the  year,  the  initial  letter  of  the  plaintiffs  surname, 
and  a  number.  Both  copies  are  sealed ;  the  signed  copy, 
which  must  be  stamped  with  a  10*.  impressed  stamp,  is 
retained  and  filed,  and  an  entry  of  the  filing  is  made  in  the 
Cause  Book;  the  unstamped  copy  is  handed  back  to  the 
plaintiff  or  his  solicitor  and  becomes  the  original  writ  in  the 
action  [Order  V.,  rr.  12,  18]. 

Leave  to  issue  a  writ  is  necessary — 

(1)  Where  it  is  to  be  served  on  a  person  outside  the 
jurisdiction  [Order  II.,  r.  4  ;  Order  XI.,  r.  1 ;  see  post,  p.  23], 
Here  the  leave  of  a  Judge  is  required  (ante,  p.  5,  n.  3). 

(2)  Where  the  plaintiff  wishes  to  join  on  his  writ  different 
causes  of  action  which  may  not  be  joined  without  leave 
(ante,  p.  14).    Here  the  leave  of  a  Master  is  sufficient  and 
may  be  obtained  on  an  ex  parte  application  supported  by  an 
affidavit  of  the  facts  showing  the  ground  on  which  the 
application  is  made. 

(3)  In  cases  within  the  Vexatious  Actions  Act,  1896.    By 
this  Act  a  person   who  persistently   institutes  vexatious 
legal  proceedings  without  reasonable  ground  may,  on  the 
application  of  the  Attorney-General,  be  prohibited  by  an 
order  of  the  High  Court  from  instituting  any  proceedings 
in  any  Court  without  the  leave  of  the  High  Court. 

Service  of  the  Writ. 

No  service  of  the  writ  is  required  when  the  defendant,  by 
his  solicitor,  undertakes  in  writing  to  accept  service  and 
enter  an  appearance  [Order  IX.,  r.  1].  When  service  is 
necessary  it  may  be  either  "  personal  service  "  or  "  substituted 
service"  [Order  IX.,  r.  2]. 

1.  Personal  Service  is  effected  by  delivering  a  copy  of  the 
writ  to  the  person  to  be  served,  producing  and  showing  to 
him  at  the  same  time  the  original  writ. 

1  See  pp.  4,  5. 
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Where  persons  are  sued  in  a  firm  name  as  partners  the 
writ  may  be  served  upon  any  one  or  more  of  the  partners  or 
at  their  principal  place  of  business  within  the  jurisdiction 
upon  any  person  having  the  control  or  management  of  the 
partnership  business  there.  A  person  served  under  this 
rule  must  be  informed  by  notice  in  writing  whether  he  is 
served  as  a  partner  or  as  a  person  in  control  or  management 
[Order  XLVIIlA,  rr.  3,  4]. 

Any  document  may  be  served  upon  a  company  by  leaving 
it  at  or  sending  it  by  post  to  the  registered  office  of  the 
company  [Companies  (Consolidation)  Act,  1908,  s.  116]. 

In  an  action  to  recover  land  service  of  a  writ  may,  in  case  of 
vacant  possession,  when  it  cannot  otherwise  be  effected,  be 
made  by  posting  a  copy  of  the  writ  upon  the  door  of  the 
dwelling-house  or  other  conspicuous  part  of  the  property 
[Order  IX.,  r.  9]. 

The  person  serving  a  writ  of  summons  must,  within  three 
days  after  the  service,  indorse  on  the  original  writ  the  day  of 
the  month  and  week  of  service ;  otherwise  the  plaintiff  will  not 
be  at  liberty,  in  case  of  non-appearance  of  the  defendant,  to 
enter  judgment  by  default;  and  every  affidavit  of  service  of 
such  writ  must  mention  the  day  on  which  the  indorsement 
was  made  [Order  IX.,  r.  15].  A  writ  remains  in  force  for 
twelve  months,  but  may  before  its  expiration  be  renewed  for 
successive  periods  of  six  months  [Order  VIIL,  r.  1]. 

2.  Substituted  Service. — Where  the  plaintiff  is  unable  to 
effect  prompt  personal  service  an  order  may  be  made  for 
substituted  service,  e.g.,  service  on  an  agent  of  the  defendant, 
or  by  advertisement  or  by  sending  the  defendant  a  prepaid 
post  letter  at  his  residence  or  place  of  business.  Application 
for  the  order  is  made  ex  parte  to  a  Master  on  affidavit 
stating  the  grounds  on  which  the  application  is  made 
[Order  X.] . 

Service  out  of  the  Jurisdiction. — If  the  defendant  is  out  of 
the  jurisdiction  he  can  be  served  only  by  leave  of  a  Judge,1 
which  by  Order  XI.,  r.  1,  may  2  be  granted  when — 

1  Order  II.,  r.  4,  ante,  p.  22. 

2  I.e.,  the  Judge  must  exercise  a  discretion  and  consider  whether  under 
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(a)  The  whole  subject-matter  of  the  action  is  land  within 
the  jurisdiction. 

(6)  Any  act,  deed,  will,  contract  or  liability  affecting  land 
or  hereditaments  within  the  jurisdiction  is  sought 
to  be  construed,  rectified,  set  aside,  or  enforced. 

(c)  Any  relief  is  sought  against  any  person  domiciled  or 

ordinarily  resident  within  the  jurisdiction. 

(d)  The  action  is  for  the  administration  of  the  personal 

estate  of  any  person  who  at  his  death  was  domiciled 
within  the  jurisdiction,  or  for  the  execution  (as  to 
property  within  the  jurisdiction)  of  any  trusts  which 
ought  to  be  executed  according  to  the  law  of 
England. 

(«)  The  action  is  founded  on  any  breach  or  alleged  breach 
within  the  jurisdiction  of  any  contract  which  ought 
to  be  performed  within  the  jurisdiction,  unless  the 
defendant  is  domiciled  or  ordinarily  resident  in 
Scotland  or  Ireland. 

(/)  Any  injunction  is  sought  as  to  anything  to  be  done 
within  the  jurisdiction,  or  any  nuisance  within  the 
jurisdiction  is  sought  to  be  prevented  or  removed. 
(g)  Any  person  out  of  the  jurisdiction  is   a  necessary 
party  to  an  action  properly  brought  against  some 
other  party  duly  served  within  the  jurisdiction. 
The  application  for  leave  must  be  supported  by  affidavit 
stating  that  the  plaintiff  has  a  good  cause  of  action  and 
showing  where  the  defendant  is  or  probably  may  be  found 
and  whether  he  is  a  British  subject  or  not  and  the  grounds 
on  which  the  application  is  made,  and  no  order  shall  be 
granted  unless  it  appears  to  the  Judge  that  the  case  is  a 
proper  one  for  service  out  of  the  jurisdiction  within  the 
Order  [Order  XL,  r.  4] . 

the  circumstances  he  ought  to  grant  leave.  See  Soctitt,  etc.  v.  Dreyfus,  37 
Ch.  D.  at  p.  225  ;  William*  v.  Cartwright,  [1895]  1  Q.  B.  142.  Where  leave 
is  asked  to  serve  a  writ  in  Scotland  or  Ireland,  if  it  appears  to  the  Judge 
that  there  is  or  may  be  a  concurrent  remedy  in  Scotland  or  Ireland  as  the 
case  may  be,  he  must,  in  granting  or  refusing  leave,  take  into  consideration 
the  comparative  cost  of  proceeding  in  England  rather  than  in  Scotland  or 
Ireland  [Order  XI.,  r.  2]. 
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Where  the  defendant  is  neither  a  British  subject  nor  in 
British  dominions,  notice  of  the  writ,  and  not  the  writ  itself, 
is  to  be  served  upon  him  [Order  XI.,  r.  5]. 

Order  XL  contains  all  the  existing  rules  relating  to  ser- 
vice out  of  the  jurisdiction,  which  is  therefore  no  longer 
possible  in  actions  of  tort,  except  in  cases  coming  within 
clauses  (a),  (c),  (/),  (#). 

Appearance.1 

If  the  defendant  intends  to  contest  the  plaintiff's  claim,  he 
or  his  solicitor  must,  before  he  can  take  any  steps  in  the 
action,  "enter  an  appearance." 

Entry  of  appearance  is  effected  by  delivering  to  the  proper 
officer  at  the  Central  Office  a  memorandum  in  writing  in  the 
form  prescribed  by  the  Eules,2  dated  on  the  day  of  its  delivery 
and  containing  the  name  of  the  defendant's  solicitor  or 
stating  that  he  is  defending  in  person  [Order  XII.,  r.  8] . 

If  appearance  is  entered  by  the  defendant's  solicitor,  he 
must  state  in  the  memorandum  his  place  of  business  and 
give  an  address  for  service  not  more  than  three  miles  from 
the  Koyal  Courts  of  Justice :  if  the  defendant  appears  in 
person,  he  must  give  his  address  and  a  similar  address  for 
service  [Order  XII. ,  rr.  10,  11] . 

The  memorandum,  stamped  with  a  2s.  impressed  stamp 
for  each  defendant  appearing,  and  a  duplicate,  must  be  taken 
to  the  proper  officer  at  the  Writ  Department  of  the  Central 
Office,  who  files  the  memorandum,  seals  and  returns  the 
duplicate,  and  enters  the  appearance  in  the  Cause  Book 
[Order  XII.,  rr.  8,  14] . 

On  the  day  on  which  appearance  is  entered  notice  of 
appearance  must  be  given  in  writing  to  the  plaintiffs  solici- 
tor, or,  if  he  sues  in  person,  to  the  plaintiff  himself,  and 
must  be  accompanied  by  the  sealed  duplicate  memorandum 
[Order  XII.,  r.  9], 

1  As  to  steps  which  may  be  taken  by  a  defendant  before  appearance,  see 
post,  Chap.  IV. 

8  See  Croft  v.  King,  [1893]  1  Q.  B.  419. 
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Special  Rules  as  to  Appearance. 

1.  Where  two  or  more  persons  are  served  as  partners  in  the 
name  of  their  firm  they  must  appear  individually  in  their 
own  names. 

2.  A  person  served  as  a  partner  in  a  firm  may  enter  an 
appearance  under  protest,  denying  that  he  is  a  partner  [Order 
XLVIIlA,  r.  ?]. 

3.  In  an  action  for  the  recovery  of  land  any  person  not 
named  in  the  writ  as  defendant  may  by  leave  of  the  Court 
or  a  Judge  appear  and  defend  on  filing  an  affidavit  showing 
that  he  is  in  possession  of  the  land  either  by  himself  or  by 
his  tenant.     The  object  of  this  rule  is  to  prevent  collusion 
between  the  plaintiff  and  the  tenant  of  the  land  ;  by  s.  209 
of  the  Common  Law  Procedure  Act,  1852,  a  tenant  who  is 
served  with  a  writ  of  ejectment  is  bound  under  penalty  of 
three  years'  rent  to  give  notice  "  forthwith  "  to  his  landlord. 

Default  of  Appearance. 

If  the  defendant  fails  to  enter  an  appearance  within  eight 
days  of  the  service  of  the  writ,  inclusive  of  the  day  of 
service,  or,  if  the  writ  or  notice  of  the  writ  is  served  out  of 
the  jurisdiction,  within  the  time  limited  by  the  order  giving 
leave  to  effect  service,  the  plaintiff  may  at  once  take  steps 
to  obtain  judgment.  The  defendant  may,  however,  still 
appear  at  any  time  before  judgment  [Order  XII.,  r.  22]. 

1.  Where  no  appearance  has  been  entered  for  a  defendant 
who  is  an  infant  or  person  of  unsound  mind  not  so  found  by 
inquisition,  the  plaintiff  must,  before  taking  any  further  pro- 
ceedings, apply  to  a  Master  for  an  order  that  some  person  be 
assigned  as  guardian  to  the  defendant  by  whom  he  may 
appear  and  defend  the  action.  Notice  of  the  application 
must,  after  the  expiration  of  the  time  allowed  for  appearance 
and  at  least  six  clear  days  before  the  hearing,  be  served  upon 
or  left  at  the  residence  of  the  person  with  whom  or  in 
whose  care  the  defendant  is  [Order  XIII.,  r.  1].  The  appli- 
cation must  be  supported  by  an  affidavit  proving  service  of 
the  writ  on  the  defendant,  and  also  service  of  the  notice  of 
the  application. 
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2.  Except  in  the  cases  provided  for  in  the  preceding  rule, 
the  plaintiff,  before  taking  any  further  steps,  must  file  an 
affidavit  of  service  or  of  notice  in  lieu  of  service,  and, 
provided  that  the  defendant  has  not  entered  an  appearance,1 
may  enter  judgment  in  default  of  appearance. 

(a)  If  the  writ  is  indorsed  for  a  liquidated  demand,  whether 

specially  or  otherwise,  and  the  defendant  fails  to 
appear,  the  plaintiff  may  enter  final  judgment  for 
the  amount  claimed  with  interest  at  the  rate  of  5 
per  cent.,  or  at  the  rate  specified  (if  any),  to  the 
date  of  the  judgment  and  costs  [Order  XIII.,  r.  3], 

(b)  If  the  writ  is  indorsed  with  a  claim  for  pecuniary 

damages  only  or  for  the  detention  of  goods  with  or 
without  a  claim  for  pecuniary  damages,  the  plaintiff 
may  enter  interlocutory  judgment  [Order  XIII.,  r.  5]. 
An  interlocutory  judgment  is  conclusive  as  to  the 
plaintiff's  right  to  recover,  but  does  not  settle  the 
amount  recoverable ;  final  judgment  cannot  there- 
fore be  entered  until  the  amount  of  the  damages  or 
the  value  of  the  goods  has  been  assessed  2  either  by 
writ  of  inquiry  or  in  any  way  in  which  the  Court 
or  a  Judge  may  direct.3  The  defendant  is  entitled 
to  receive  notice  of  the  assessment  and  may  appear 
and  dispute  the  amount  or  value  and  call  evidence 
in  support  of  his  contentions.  The  Court  or  Judge 
may  order  a  Statement  of  Claim  to  be  filed  before 
any  assessment  of  damages. 

1  If  there  are  several  defendants,  of  whom  some  appear  and  some  do  not, 
the  action  proceeds  in   the  ordinary  way  against   those   not  in  default 
[Order  XIII.,  rr.  4,  6]. 

2  The  common  law  form  of  judgment  in  an  action  of  detinue  is  that  "  the 
plaintiff  do  have  a  return  of  the  goods  ...  or  ...  their  value  to  be  assessed." 
If,  however,  the  plaintiff  desires  to  obtain  the  goods  and  not  to  give  the 
defendant  the  option  of  paying  their  value,  he  may,  without  any  assessment, 
apply  under  Order  XLVIIL,  r.  1,  fora  "  writ  of  delivery"  (Hymas  v.  Ogden, 
[1905]  1  K.  B.  246). 

8  A  writ  of  inquiry  is  a  writ  directed  to  the  sheriff  of  the  county  where 
the  action  would  have  been  tried,  commanding  him  to  summon  a  jury  and 
assess  the  value  or  damages.  Where  the  ascertainment  of  damages  is  sub- 
stantially a  matter  of  calculation  the  assessment  may  be  referred  to  a  Master 
or  Official  Referee  [Order  XXXVI.,  rr.  57,  67A]. 
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(c)  If  the  writ  is  indorsed  with  a  claim  falling  within  the 

preceding  rule  and  also  for  a  liquidated  demand, 
and  the  defendant  fails  to  appear,  the  plaintiff  may 
enter  final  judgment  in  respect  of  the  liquidated 
demand  and  interlocutory  judgment  in  respect  of 
the  remainder  of  the  claim  [Order  XIII.,  r.  7]. 

(d)  In  an  action  for  the  recovery  of  land,  if  the  defendant 

fails  to  appear  the  plaintiff  is  entitled  to  enter 
judgment  for  the  recovery  of  possession.  If  a 
claim  for  mesne  profits,  arrears  of  rent,  or  damages 
is  alsc  indorsed  upon  the  writ  the  plaintiff  may  in 
respect  of  such  claim  enter  judgment  in  accordance 
with  the  preceding  rules  [Order  XIII.,  rr.  8  and  9]. 
Only  one  judgment  is  signed,  final  for  the  land  and 
arrears  of  rent,  which  is  a  liquidated  amount, 
interlocutory  for  mesne  profits  or  damages,  which 
must  be  assessed. 

(e)  In  all  other  actions  not  specially  provided  for  by  the 

rules  of  Order  XIII. ,  e.g.,  in  claims  for  an  injunc- 
tion, the  plaintiff  cannot  enter  judgment  of  any 
kind  in  default  of  appearance,  but  must  file  an 
affidavit  of  service  and,  if  the  writ  is  not  specially 
indorsed  under  Order  III.,  r.  6,  must  also  file  a 
statement  of  claim  [Order  XIII. ,  r.  12].  The  action 
will  then  proceed  as  if  the  defendant  had  appeared ; 
he  may  still  appear  and  deliver  a  defence,  but  if  he 
fails  to  do  so  the  plaintiff  may  obtain  judgment  in 
default  of  defence.1 

Where  judgment  has  been  entered  pursuant  to  any  of  the 
foregoing  rules  the  Court  or  a  Judge  may  nevertheless  set 
aside  or  vary  the  judgment  upon  such  terms  as  may  be  just 
[Order  XIII.,  r.  10].  The  application  is  by  summons, 
supported  by  affidavit  showing  a  good  defence  on  the  merits, 
and  the  terms  imposed  upon  the  defendant  will,  as  a  rule, 
include  payment  by  him  of  all  the  costs  occasioned  by  his 
default. 

'  Pott,  p.  54. 


CHAPTER  II. 

PROCEEDINGS  AFTER  APPEARANCE. 

IF  the  defendant  appears  the  subsequent  proceedings 
vary  according  to  the  indorsement  on  the  writ. 

Except  in  four  cases  the  plaintiff  must  in  every  action 
to  which  the  defendant  enters  an  appearance  take  out  a 
summons  for  directions,  returnable  in  not  less  than  four  days. 
This  summons  must  be  taken  out  after  appearance1  and 
before  the  plaintiff  takes  any  fresh  step  in  the  action  other 
than  an  application  for  an  injunction  or  for  a  receiver  or 
for  the  entering  of  judgment  in  default  of  defence  under 
Order  XXVII. 

This  rule  does  not  apply  to — 

1.  Admiralty  actions. 

2.  Actions    in    which    the   writ    is   specially    indorsed 

under  Order  III.,  r.  6. 

3.  Actions     coming    within     the    provisions   of    Order 

XVIIlA. 

4.  Proceedings  commenced  by  originating  summons. 
But  in  any  such  action  or  proceeding  a  summons  for 

directions  may  be  taken  out  by  any  party  thereto  [Order 
XXX.,  r.  1]. 

In  the  cases  to  which  the  rule  applies,  if  the  plaintiff 
fails  to  take  out  a  summons  for  directions  within  fourteen 
days  from  the  entry  of  the  defendant's  appearance  the 
defendant  may  apply  for  an  order  to  dismiss  the  action. 
On  such  an  application  the  Master  may  either  dismiss  the 
action  or  may  give  directions  as  if  the  application  were  a 
summons  for  directions  [Order  XXX.,  r.  8]. 

The  summons  for   directions    must   be  served  on  the 

1  In  a  commercial  cause  an  application  for  transfer  to  the  Commercial  List 
and  for  directions  may  be  made  to  the  Commercial  Judge  before  appearance 
(Barry  v.  Peruvian  Corporation,  [1896]  1  Q.  B.  208). 


30        PROCEEDINGS  AFTER  APPEARANCE 

defendant  not  less  than  four  clear  days  before  the  day 
named  in  it  for  the  hearing.1  It  is  returnable  before  a 
Master,  who  "shall,  as  far  as  practicable,  make  such  order 
as  may  be  just  with  respect  to  all  the  proceedings  to  be  taken 
in  the  action,  and  as  to  the  costs  thereof,  and  more 
particularly  with  respect  to  the  following  matters  :  pleadings, 
particulars,  admissions,  discovery,  interrogatories,  inspection 
of  documents,  inspection  of  real  or  personal  property, 
commissions,  examination  of  witnesses,  place  and  mode  of 
trial  "  [Order  XXX.,  r.  2] . 

The  jurisdiction  of  the  Master  is  not  limited  to  the  matters 
particularly  enumerated  in  the  rule 2  which  expressly  gives 
power  to  make  orders  with  respect  to  all  the  proceedings  to 
be  taken  in  the  action.  The  Master  may,  for  example,  on 
the  hearing  of  the  summons  make  an  order  to  stay  the 
proceedings  or  dismiss  the  action,  or  may  remit  the  action 
to  a  County  Court  or  refer  it  to  arbitration  under  ss.  13  and 
14  of  the  Arbitration  Act,  1889. 

Although,  save  in  the  excepted  cases,  the  summons  can 
be  taken  out  only  by  the  plaintiff,  yet  on  the  hearing  any 
party  to  whom  the  summons  is  addressed  must  so  far  as  is 
practicable  apply  for  any  order  or  directions  as  to  any 
interlocutory  matter  or  thing  in  the  action  which  he  may 
require  [Order  XXX.,  r.  4].  The  Master  may  also  give 
directions  not  asked  for  by  either  party  and  even  contrary 
to  the  wishes  of  both  parties. 

In  the  King's  Bench  Division  the  summons  is  issued  at 
the  Summons  and  Writ  Department  and  requires  a  10«. 
impressed  stamp. 

At  the  hearing  no  affidavit  may  be  used  except  by  special 
order  [Order  XXX.,  r.  8] .  At  the  first  hearing  it  is,  as  a 
rule,  impossible  to  give  full  directions 8 :  it  is  accordingly 

1  Where  any  time  less  than  six  days  is  allowed  for  taking  any  proceeding, 
Sunday,  Christmas  Day,  and  Good  Friday  do  not  count  [Order  LXIV.,  r.  2]. 
Subject  to  certain  exceptions  within  Order  LXIV.,  r.  4,  neither  a  summons 
for  directions  nor  an  application  to  dismiss  can  be  taken  out  during  the 
Long  Vacation. 

2  See  Pepperell  v.  Sird,  [1902]  1  Ch.  477. 

8  The  mode  and  place  of  trial  mutt,  however,  be  fixed  by  the  Master  at 
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provided  that  where  subsequently  to  the  original  summons 
and  before  judgment  any  further  application  for  any 
interlocutory  matter  becomes  necessary  it  may  be  made  by 
either  party  on  the  original  summons,  without  any  fresh 
stamp,  upon  two  clear  days'  notice  to  the  other  party, 
stating  the  grounds  of  the  application  [Order  XXX.,  r.  5]. 
If,  however,  such  application  might  have  been  made  at  the 
first  hearing,  the  party  making  it  by  subsequent  notice  will 
have  to  pay  the  costs  thereby  occasioned  [Order  XXX.,  r.  6]. 
Whatever  order  can  be  made  on  the  first  hearing  of  a 
summons  for  directions  can  also  be  made  at  any  subsequent 
hearing  when  the  summons  is  restored  by  notice.1 

Proceedings  by  Specially  Indorsed  Writ. 

Where  the  writ  is  specially  indorsed  under  Order  III., 
r.  6,  neither  party  need  take  out  a  summons  for  directions, 
but  four  courses  are  possible. 

(a)  The  plaintiff  may  take  out  a  summons  for  directions. 

(6)  The  plaintiff  may  apply  under  Order  XIV.  for  leave 
to  enter  final  judgment. 

(c)  As  the  special  indorsement  is  a  Statement  of  Claim, 
the  defendant  must,  unless  in  the  meantime  the 
plaintiff  serves  upon  him  a  summons  for  directions 
or  a  summons  for  judgment  under  Order  XIV., 
deliver  a  defence  within  ten  days  from  the  time 
limited  for  appearance  [Order  XXI.,  r.  6] .  If  he 
fails  to  do  so  the  plaintiff  may  enter  final  judg- 
ment for  the  amount  claimed,  with  costs  [Order 
XXVII.,  r.  2] .  If  the  defendant  delivers  a  defence 
a  summons  for  directions  must  then  be  issued  to 
fix  the  time  and  place  of  trial  and  may  be  taken  out 
by  either  party.3 

the  first  hearing,  though  it  may  subsequently  be  altered  [Order  LIV., 
r.  32]. 

1  See  Pepperell  v.  Hird,  [1903]  1  Ch.  477. 

a  In  the  absence  of  any  special  circumstances  the  defendant  cannot  take 
out  a  summons  for  directions  before  delivering  his  defence  so  as  to  prevent 
the  plaintiff  from  proceeding  under  Order  XIV.  or  entering  judgment  in 
default  of  defence. 
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Proceedings  under  Order  XIV. — "  Where  the  defendant 
appears l  to  a  writ  of  summons  specially  indorsed  under 
Order  III.,  r.  6,  the  plaintiff  may,  on  affidavit  made  by 
himself,  or  by  any  other  person  who  can  swear  positively  to 
the  facts,  verifying  the  cause  of  action  and  the  amount 
claimed  (if  any),  and  stating  that  in  his  belief  there  is  no 
defence  to  the  action,  apply  to  a  Judge  a  for  liberty  to  enter 
final  judgment  for  the  amount  so  indorsed,  together  with 
interest,  if  any,  or  for  the  recovery  of  the  land  (with  or  without 
real  or  mesne  profits)  as  the  case  may  be,  and  costs.  The 
Judge  2  may  thereupon,  unless  the  defendant  by  affidavit, 
by  his  own  vivd  vocc  evidence,  or  otherwise  shall  satisfy 
him  that  he  has  a  good  defence  to  the  action  on  the 
merits,  or  disclose  such  facts  as  may  be  deemed  suffi- 
cient to  entitle  him  to  defend,  make  an  order  empowering 
the  plaintiff  to  enter  judgment  accordingly"  [Order  XIV., 
r.  IA]. 

The  application  is  made  by  summons,  which,  together 
with  the  affidavit  and  any  exhibits  referred  to  therein,  must 
be  served  at  the  defendant's  address  for  service  not  less 
than  four  clear  days  before  the  return  day  named  in  the 
summons  [Order  XIV.,  r.  2] . 

The  defendant  may  show  cause  against  the  application 
by  affidavit  or  (except  in  actions  for  the  recovery  of  land) 
by  offering  to  bring  into  Court  the  sum  named  in  the  writ, 
or  the  Judge  may  allow  the  defendant  to  be  examined  upon 
oath.  The  affidavit  must  state  whether  the  defence  goes 
to  the  whole  or  part  only,  and  (if  so)  what  part,  of  the 
plaintiff's  claim.  The  Judge a  may,  if  he  thinks  fit,  order 
the  defendant  to  attend  and  be  examined  on  oath,  or 
to  produce  any  deeds,  books,  or  documents  [Order  XIV., 
r.  8  (a)  (b)  (c)]. 

1  The  plaintiff  cannot  make  this  application  until  the  defendant  has 
appeared,  and  he  should  apply  within  a  reasonable  time  after  appearance 
and,  as  a  rule,  before  any  defence  is  delivered.  But  if  any  special  circum- 
stances justify  the  delay  the  plaintiff  is  not  too  late  merely  because  a  defence 
has  been  delivered  (AfcLardy  v.  Slateum,  24  Q.  B.  D.  504). 

8  The  summons  is  returnable  before  a  Master  (see  p.  5,  n.  3),  from  whose 
decision  an  appeal  lies  to  the  Judge  in  Chambers. 
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This  procedure  under  Order  XIV.  is  applicable  only  in  cases 
where — 

(a)  The  writ  is  specially  indorsed,  not  to  cases  where  it 
might  have  been  specially  indorsed, 

and  (&)  The  writ  is  properly  so  indorsed.  Where,  however, 
a  claim  which  cannot  properly  be  specially  indorsed 
under  Order  III.,  r.  6,  has  been  included  in  the 
indorsement  on  the  writ,  the  Master  may,  if  he  thinks 
fit,  amend  the  indorsement  by  striking  out  such  claim 
or  may  deal  with  the  claim  specially  indorsed  as  if  no 
other  claim  had  been  included  in  the  indorsement 
and  allow  the  action  to  proceed  as  respects  the 
residue  of  the  claim  [Order  XIV.,  r.  1  (b)] .  Again, 
if  the  indorsement  is  defective  or  incomplete 
merely  through  some  informality  or  the  omission 
of  some  necessary  statement1  the  plaintiff  may, 
without  any  leave,  amend  the  writ  under  Order 
XXVIII.,  r.  2  (post,  p.  73),  or  it  may  be  amended  by 
the  Master  at  the  hearing  under  Order  XXVIII., 
r.  12  (post,  p.  75), 

and  (c)  The  plaintiff  can  show  that  he  has  a  clear  cause 
of  action  against  the  defendant,  to  which  the 
defendant  cannot  make  out  that  he  has  any  plausible 
ground  of  defence.  "  The  meaning  of  the  Order  is 
that  in  a  certain  class  of  cases,  where  the  plaintiff 
has  a  clear  case,  he  ought  not  to  be  subjected  to 
the  expense  and  delay  of  going  to  trial,  but  ought 
to  be  allowed  to  sign  judgment  summarily ;  and 
therefore  where  the  plaintiff  shows  that  he  has 
a  good  cause  of  action,  and  the  defendant  cannot 
make  out  that  he  has  any  plausible  ground  of 
defence,  the  plaintiff  is  entitled  to  judgment 
provided  that  his  claim  is  one  which  comes  within 
the  terms  of  the  Order."  2 

1  As,  for  example,  in  an  action  on  a  dishonoured  cheque,  the  omission  to 
state  that  notice  of  dishonour  had  been  given  (Roberts  v.  Plant,  [1895]  1 
Q.  B.  597). 

Roberts  v.  Plant,  [1895]  1  Q.  B.  at  p.  604. 

p.  3 
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Any    of    the    following    orders    may    accordingly    be 
made. 

1.  If  it  appears  that  there  is  no  fairly  arguable  defence, 
the  Master  not  only  may  but  it  is  his  duty  to  give  the 
plaintiff  leave  to  enter  final  judgment.1 

2.  If  the  plaintiff  makes  an  application  when  the  case  is 
not  within  Order  III.,  r.  6,  and  cannot  be  brought  within  it 
by  amendment,2  or  if  the  plaintiff  in  the  opinion  of  the 
Master  knew  that  the  defendant  relied  on  any  contention 
which  would  entitle  him  to  unconditional  leave  to  defend, 
the  application  must  be  dismissed  with  costs  [Order  XIV., 
r.  9  b]. 

8.  The  Master  may  give  the  defendant  leave  to  defend 
either  unconditionally  or  subject  to  such  terms  as  to  giving 
security  or  as  to  time  and  mode  of  trial  as  he  may  think  fit 
[Order  XIV.,  r.  6]. 

4.  If  the  defence  which  is  set  up  applies  only  to  part  of  the 
plaintiff's  claim  the  Master  may  give  the  plaintiff  leave 
to  enter  judgment  on  that  part  of  the  claim  to  which  the 
defence  does  not  apply  subject  to  such  terms  as  to  sus- 
pending execution  or  the  payment  into  Court  of  the  amount 
levied  or  otherwise  as  he  may  think  fit,  and  may  give  the 
defendant  leave  to  defend  as  to  the  residue  [Order  XIV., 
r.4]. 

5.  Where  there  are  several  defendants  leave  to  defend  may 
be  given  to  such  as  appear  to  have  a  defence  and  the  plaintiff 
may  be  given  leave  to  enter  final  judgment  against  the  other 
or  others  [Order  XIV.,  r.  5]. 

6.  If  both  parties  consent,  the  Master  may  make  an  order 
referring  the  action,  or  any  part  of  the  claim  on  which  he 
has  given  leave  to  defend,  to  himself  or  to  another  Master, 
or  the  action  may  be  finally  disposed  of  without  appeal  in 
a  summary  manner  [Order  XIV.,  r.  7]. 

The  latter  part  of  this  rule  is  never  acted  on,  but  the  power 
to  refer  is  frequently  exercised,  especially  where  the  issues  are 
simple  or  the  amount  in  dispute  is  small.  •  The  Master  in  con- 
ducting the  reference  acts,  not  as  Master,  but  as  an  arbitrator 

1  Anglo-Italian  Bank  v.  Davits,  38  L.  T.  R.  197. 
8  See  ante,  p.  33. 
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under  ss.  14  and  15  of  the  Arbitration  Act,  1889,  and  an 
appeal  lies  from  his  decision  to  the  Divisional  Court.1 

Leave  to  defend. — The  object  of  Order  XIV.  was  to  prevent 
sham  defences  from  defeating  the  rights  of  the  parties  by 
delay  and  at  the  same  time  causing  great  loss  to  plaintiffs 
who  were  endeavouring  to  enforce  their  rights.  Wherever, 
therefore,  there  is  a  genuine  defence  either  in  law  or  fact  the 
defendant  is  entitled  to  unconditional  leave  to  defend,  even 
though  it  may  appear  that  he  is  not  likely  to  succeed.  The 
question  to  be  determined  is  whether  there  is  a  "  triable  issue 
to  go  before  a  jury  or  a  Court,"  not  the  merits  of  the  case  or 
on  which  side  are  the  chances  of  victory.2 

Where,  however,  there  is  anything  suspicious  in  the  con- 
duct of  the  defendant  or  in  his  mode  of  presenting  his  case, 
or  any  reason  to  doubt  the  genuineness  of  his  defence,  leave  to 
defend  may  be  given  conditionally  upon  his  paying  into 
Court  or  giving  security  for  the  amount  claimed.3  The  fact 
that  the  defendant  sets  up  a  counterclaim  does  not  give  him 
any  right  to  defend,  and  unless  he  can  at  the  same  time  show 
any  defence  the  usual  order  is  for  judgment  for  the  plaintiff 
on  the  claim  with  a  stay  of  execution  until  the  trial  of  the 
counterclaim. 

Directions. — Where  leave,  conditional  or  unconditional,  is 
given  to  defend,  the  Master  has  power  to  give  all  such  direc- 
tions as  to  the  further  conduct  of  the  action  as  might  be 
given  on  a  summons  for  directions  under  Order  XXX.  and 
may  order  the  action  to  be  forthwith  set  down  for  trial 
[Order  XIV.,  r.  8  (a)  ].  He  may  not,  however,  restrict  the 
defendant  to  any  particular  defence.4 

If  the  Master  thinks  that  the  case  is  one  in  which  a  pro- 
longed trial  will  not  be  requisite,  he  may  order  it  to  be  tried 

1  Fraser  v.  Fraser,  [1905]  1  K.  B.  368.    This  power  of  referring  an  action 
by  consent  is  quite  distinct  from  the  compulsory  power  of  reference  under 
s.  14  of  the  Arbitration  Act,  1889  (see  post,  p.  78). 

2  Jacobs  v.  Booth's  Distillery  Company,  85  L.  T.  R.  262. 

8  Wallingford  v.  Mutual  Society,  5  A.  C.  685  ;  Lloyd's  Sank  v.  Ogle,  1  Ex. 
D.  264.  The  mere  fact  that  the  defendant  offers  to  pay  into  Court  th« 
amount  claimed  does  not  of  itself  entitle  him  to  leave  to  defend  (Crump  v, 
Cavendish,  5  Ex.  D.  211). 

*  Langton  v.  Roberts,  10  T.  L.  R.  492. 
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without  pleadings  as  a  short  cause  and  to  be  put  into  a 
special  "  Short  Cause  List "  which  is  kept  for  the  trial  of 
causes  in  which  leave  to  defend  is  given  under  this  Order 
[Order  XIV.,  r.  8  (h)]. 

If  leave  to  defend  is  given  or  the  plaintiffs  summons  is 
dismissed  without  any  directions,  then 
(a)  either  party  may  apply  for  directions  by  notice  under 

Order  XXX.,  r.  6.1  ' 

or  (&)  the  plaintiff  may  wait  for  a  defence  to  be  delivered^ 
and  if  none  is  delivered  may  enter  final  judgment 
in  default  of  defence  under  Order  XXVIL,  r.  2. 
The  costs  incidental  to  all  applications  under  Order  XIV. 
are  dealt  with  on  the  hearing  by  the  Master,  who  may  order 
by  and  to  whom  they  shall  be  paid  or  may  refer  them  to 
the  Judge  at  the  trial.    If  no  trial  takes  place  or  no 
order  as  to  costs  is  made  the  costs  are  costs  in  the  cause 
[Order  XIV.,  r.  9  (a)]. 

Indorsement  for  Trial  without  Pleadings. 

If  the  writ  is  indorsed  for  trial  without  pleadings  the 
following  rules  apply. 

The  plaintiff  must,  within  ten  days  after  appearance, 
serve  twenty-one  days'  notice  of  trial  without  pleadings 
[Order  XVIIlA,  r  2]. 

The  defendant  may,  within  ten  days  after  appearance, 
apply  by  summons  for  the  delivery  of  a  Statement  of  Claim. 
On  this  summons  the  Master  may  order  (a)  that  a  state- 
ment of  claim  shall  be  delivered,  in  which  case  the  action 
will  proceed  in  the  usual  manner,  or  (b)  that  the  action  shall 
proceed  to  trial  without  pleadings,  in  which  case  he  may 
further  order  that  either  party  shall  deliver  particulars  of 
his  claim  or  defence  [Order  XVIIlA,  r.  3] . 

1  By  Order  XXX.,  r.  1  (c),  where  under  Order  XIV.  the  plaintiff  applies 
for  judgment  the  Master  may  deal  with  such  application  as  if  it  were  a 
summons  for  directions.  Hence,  (a)  any  subsequent  application  may  be  made 
by  notice,  (J)  the  Master  may  give  directions  where  he  dismisses  the  plain- 
tiff's application  under  Order  XIV.,  r.  9  (b)  (ante,  p.  34),  except,  perhaps, 
where  it  is  dismissed  on  the  ground  that  it  is  not  specially  indorsed  within 
Order  III.,  r.  6. 
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By  Order  XXX.,  r.  1  (c),  it  is  provided  that  on  the  hearing 
of  the  defendant's  summons  the  Master  may  deal  with  the 
application  as  if  the  plaintiff  had  taken  out  a  summons  for 
directions  under  Order  XXX.  No  summons  for  directions 
need  therefore  be  taken  out,  but  the  plaintiff  may,  on  the 
hearing  of  the  defendant's  summons  for  the  delivery  of  a 
statement  of  claim,  apply  for  any  directions  he  may  require. 
Either  party  may  also  subsequently  apply  for  further  direc- 
tions by  notice  under  Order  XXX.,  r.  5. 

Where  a  writ  has  been  indorsed  for  trial  without  plead- 
ings no  pleadings  can  be  required  or  delivered  except  by 
order  of  the  Master  under  Eule  3  [Order  XVIIlA,  r.  6] . 

Where  the  Master  orders  that  the  action  shall  proceed  to 
trial  without  pleadings  and  makes  no  order  as  to  particulars, 
all  defences  are  open  at  the  trial  to  the  defendant.  But  if 
particulars  are  ordered  the  parties  are  bound  by  them  so 
far  as  regards  the  matters  in  respect  of  which  the  particulars 
were  ordered  [Order  XVIIlA,  r.  4]. 

Where  a  defendant  has  not  taken  out  a  summons  for 
pleadings  under  Kule  3  he  will  not  be  allowed  to  rely  on  a 
set-off  or  counterclaim  or  on  the  defence  of  infancy,  cover- 
ture, fraud,  Statute  of  Limitations,  or  discharge  under  the 
Bankruptcy  Acts,  unless  he  has,  within  ten  days  after 
appearance,  given  notice  to  the  plaintiff,  stating  the  grounds 
and  particulars  on  which  he  relies  [Order  XVIIlA,  r.  5]. 

Summary. 

There  are  accordingly  five  cases  in  which  a  Master  may 
give  directions. 

1.  Under  Order  XXX.,  r.  1 — on  a  summons  for  directions 
which  must  be  taken  out  by  the  plaintiff  except  in  the  four 
cases  specified  in  the  rule,  and  in  those  excepted  cases  may 
be  taken  out  by  either  party. 

2.  Under  Order  XXX.,  r.  8 — on  a  summons  by  the  defen- 
dant to  dismiss  the  action. 

3.  Under  Order  XIV.,  r.  8  (a),  and  Order  XXX.,  r.  1  (c) 
— on  a  summons  by  the  plaintiff  for  summary  judgment. 
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4.  Under   Order   XVIIlA,  r.  8 — on  a  summons  by  the 
defendant  for  the  delivery  of  a  statement  of  claim. 

5.  Under  Order  XXX.,  r.  5 — on  notice  subsequent  to  a 
summons  for  directions  or  any  summons  which  is  equivalent 
to  a  summons  for  directions. 


CHAPTEK  III. 

PLEADINGS. 

PLEADINGS  are  written  or  printed  statements  of  the  facts  on 
which  each  party  relies  in  support  of  his  case.  The  object 
of  the  pleadings  is  "  to  bring  the  parties  to  an  issue,"  i.e., 
to  determine  the  questions  of  law  or  fact  in  dispute  between 
them,  so  that  each  party  may  know  when  the  cause  comes 
on  for  trial  what  are  the  real  points  to  be  discussed  and 
decided  and  what  testimony  will  be  required  on  either  side.1 

At  first  pleadings  were  oral ;  the  writ  was  returned  and 
read  in  Court  and  the  plaintiff's  counsel  expanded  the  claim 
into  a  connected  story  (conte),  giving  all  the  details  of  time, 
place,  etc.  The  defendant's  counsel  then  stated  the  defence 
{plea).  The  plaintiff's  counsel  then  replied,  and  the  defen- 
dant's counsel  in  turn  rejoined.  By  this  process  the 
question  for  decision  was  settled,  and  the  parties  were  then 
said  to  be  "  at  issue,"  i.e.,  at  the  end  of  their  pleadings.2  A 
minute  of  the  pleadings  and  of  the  various  steps  in  the 
action  was  made  on  a  parchment  roll  called  the  "  Eecord," 
which  was  preserved  as  a  perpetual  and  conclusive  testi- 
mony. 

In  the  reign  of  Edward  III.  the  practice  of  pleading  orally 
was  superseded  by  that  of  delivering  pleadings  in  writing 
which  were  first  entered  on  the  roll  by  counsel  for  either 
party  alternately. 

Under  Edward  IV.  the  practice  was  again  changed  and 
the  written  pleadings  were  delivered  by  the  pleaders  to  each 
other  before  entry  on  the  Record.  This  practice  of  alter- 
nately delivering3  written  pleadings  is  followed  at  the 

1  Thorp  v.  Holdsworth,  3  Ch.  D.  at  p.  639. 

2  Hence  the  question  for  decision  came  to  be  termed  "  the  issue." 

8  Pleadings  are  delivered,  not  served.    By  Order  XIX.,  r.  11,  it  is  provided 
that  "  every  pleading  shall  be  delivered  between  parties."     The  delivery  is 
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present  day,  though  the  rules  of  pleading  were  very  sub- 
stantially altered  by  the  Common  Law  Procedure  Acts, 
1852—1860,  and  the  Judicature  Act,  1873.1 

The  plaintiff  accordingly  begins  by  delivering  to  the 
defendant  a  Statement  of  Claim ;  the  defendant  in  answer 
delivers  his  Defence,  to  which  he  may  add  a  Counterclaim ; 
the  plaintiff  may  then,  if  it  is  necessary,  deliver  a  Eeply 
and,  if  there  is  a  Counterclaim,  his  Defence  to  Counterclaim. 

No  pleading  subsequent  to  Reply  can  be  pleaded  without 
leave,  and  then  only  on  such  terms  as  the  Court  or  Judge 
shall  think  fit.2 

When  the  pleadings  are  "  closed  "  the  cause  is  entered 
for  trial  and  the  party  entering  the  trial  must  lodge  in  the 
Central  Office  two  sets  of  the  pleadings,  one  of  which  is 
stamped  and  becomes  the  record  [Order  XXVI.,  r.  80] . 

Leave  to  deliver  pleadings. — As  a  general  rule  no  pleadings 
can  be  delivered  without  leave  from  a  Master  under  one  of 
the  five  Rules  already  specified.3  To  this  rule,  however, 
there  are  six  exceptions. 

1.  Where  the  plaintiffs  claim  falls  within  Order  III.,  r.  6, 
he  can,  by  specially  indorsing  his  writ,  deliver  a  Statement 
of  Claim  without  leave.4 

2.  The  defendant  may  without  leave  deliver  a  Defence 
to  a  specially  indorsed  writ  unless  the  plaintiff  has  in  the 
meantime  taken  out  a  summons  under  Order  XIV.  or  a 
summons  for  directions  [Order  XXI.,  r.  6  ;  ante,  p.  31]. 

3.  Where  the  plaintiff's  claim  falls  within  Order  XIIL, 
r.  12,  and  the  defendant  does  not  appear,  the  plaintiff  must 
file  a  Statement  of  Claim  and  requires  no  leave  to  do  so 
[ante,  p.  28]. 

effected  by  leaving  the  pleading  at  the  address  for  service  before  6  p.m.  on 
any  weekday  except  Saturday— before  2p.m.  on  Saturday  [Order  LXIV., 
r.  11].  Where  no  appearance  has  been  entered  a  pleading  is  delivered  by 
being  filed  with  the  proper  officer  [Order  XIX.,  r.  10], 

1  See  the  Encyclopaedia  of  English  Law,  tit.  Pleadings. 

8  Order  XXIII.,  r.  3.  Pleadings  subsequent  to  the  reply  are  very  seldom 
used  ;  they  retain  the  old  names  of  Rejoinder,  Surrejoinder,  Bebutter,  and 
Surrebutter. 

•  Ante,  p.  37. 

*  Ante,  p.  19. 
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4.  Where  a  Statement  of  Claim  is  thus  filed  in  default 
of  appearance  the  defendant  may,  after  appearing,  deliver 
a  Defence  without  any  leave  [Order  XXI.,  r.  8]. 

5.  Where  a  person  not  an  original  party  to  an  action  is 
made  defendant  to  a  Counterclaim  he  may  deliver  a  Reply 
thereto  without  leave  [Order  XXI.,  r.  14] . 

6.  After  delivery   of   a  Defence   or  Reply  to    Counter- 
claim a  further  Defence  or  Reply  may  within  eight  days  be 
delivered  without  leave  [Order  XXIV.,  r.  2]. 

Form  of  Pleadings  [see  Appendix]. — Every  pleading  must, 
like  the  writ,  be  marked  on  its  face  with  (a)  the  Division  of 
the  High  Court  in  which  the  action  is  brought  and,  in  the 
Chancery  Division,  the  name  of  the  Judge  to  whom  it  is 
assigned ;  (b)  the  year,  letter,  and  number  of  the  action ; 
(c)  the  title  of  the  action.  It  must  also  state  on  its  face 
the  description  of  the  pleading  and  the  date  on  which  it  is 
delivered :  a  Statement  of  Claim  must  also  state  the  date 
of  the  delivery  of  the  writ.  On  the  outside  every  pleading 
must  be  indorsed  with  the  name  and  place  of  business  of 
the  solicitor  delivering  it,  or  of  the  party  himself  if  he  does 
not  act  by  a  solicitor  [Order  XIX.,  r.  11]. 
.  Every  pleading  must,  if  necessary,  be  divided  into  para- 
graphs, numbered  consecutively.  All  dates,  sums,  and 
numbers  must  be  expressed  in  figures,  not  in  words.  If  the 
pleadings  have  been  settled  by  counsel  they  must  be  signed 
by  him  ;  if  not  so  settled  they  must  be  signed  by  the  solicitor, 
or  by  the  party  himself  if  he  sues  or  defends  in  person 
[Order  XIX.,  r.  4].  Every  pleading  which  contains  less 
than  ten  folios  (720  words  or  figures)  may  be  printed  or 
written ;  every  other  pleading  must  be  printed  [Order  XIX., 
r.  9].  No  technical  objection  can,  however,  be  raised  to 
any  pleading  on  the  ground  of  any  alleged  want  of  form 
[Order  XIX.,  r.  26]. 

Contents  of  the  Pleadings. 

Every  pleading  shall  contain,  and  contain  only,  a  statement, 
in  a  summary  form,  of  the  material  facts  on  which  the  party 
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pleading  relies  for  his  claim  or  defence,  as  the  case  may  be,  bnt  not 
the  evidence  by  which  they  are  to  be  proved  [Order  XIX.,  r.  4]. 

The  object  of  the  present  rules  of  pleading  is,1  firstly, 
that  each  party  may  state  what  his  case  is  for  the  informa- 
tion of  the  other  and  may  be  tied  down  to  that  case  and 
may  not  spring  a  new  case  on  his  opponent ;  secondly,  that 
each  party  may  be  able  to  say  that  the  pleading  of  the 
opposite  party  does  not  show  a  sufficient  ground  of  action 
or  defence  and  to  raise  the  point  by  taking  an  objection 
in  point  of  law  ;a  thirdly,  that  each  party  may  be  able  to 
know  exactly  what  points  are  admitted  or  disputed  and 
what  evidence  will  be  required. 

To  entitle  a  party  to  succeed  he  musk  plead  and  prove  facts 
which  are  sufficient  in  law  to  establish  his  claim  or  defence. 

Before  the  Judicature  Acts  the  pleadings  commenced 
with  the  "  declaration,"  which  was  a  statement  by  the 
plaintiff  of  the  facts  on  which  his  cause  or  causes  of  action 
depended.  The  statement  of  each  cause  of  action  was 
termed  a  "  count,"  and  in  many  cases  it  was  possible  to 
employ  counts  which  merely  described  the  nature  of  the 
cause  of  action  without  giving  any  particulars  of  the  facts. 
Thus,  in  cases  of  simple  contract  where  the  action  was 
brought  to  recover  a  money  debt  the  plaintiff  might  use  a 
common  indebitatus  count ;  he  might,  e.g,  claim  a  sum  of 
money  as  "  money  payable  by  the  defendant  to  the  plaintiff 
for  work  done  and  materials  provided  for  the  defendant  at  his 
request  "  or  "for  money  paid  by  the  plaintiff  for  the  defendant 
at  his  request."  Each  of  these  counts  was  applicable  to  many 
transactions  of  totally  distinct  character ;  the  count  for 
"  money  paid  "  could,  for  example,  be  used  by  a  surety  who 
had  paid  the  debt  of  the  principal  debtor  and  by  an 
auctioneer  who  had  been  compelled  to  pay  the  auction  duty 
on  the  sale  of  an  estate  which  he  had  sold  for  the  defendant.3 

In  answer  to  any  of  the  common  indebitatus  counts  the 
defendant  might  in  turn  simply  make  use  of  the  plea  of 

»  See  Philipp*  v.  Philippt,  4  Q.  B.  D.  at  p.  131. 

8  Pout,  p.  65. 

8  See  Bullen  and  Leake's  Pleadings,  3rd  ed.,  pp.  42  and  43. 
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"nunquam  indebitatus"  i.e.,  "  that  he  never  was  indebted  as 
alleged"  and  by  thus  pleading  the  "general  issue"  he  not 
only  put  the  plaintiff  to  the  proof  of  his  whole  case,  but 
gave  him  no  notice  of  the  actual  defence  which  would  be 
raised.  Where,  for  example,  the  plaintiff  had  used  the 
common  indebitatus  count  for  "  work  done  "  the  defendant 
might,  under  his  plea  of  nunquam  indebitatus,  either  set  up 
that  the  work  was  not  done  at  all,  or  that  it  was  done  so 
unskilfully  as  to  be  useless,  or  that  it  was  done  under  a  con- 
tract to  take  payment  in  goods  or  other  work  to  be  done  by 
the  defendant.  The  plaintiff  was  thus  obliged  to  come  to 
Court  prepared  with  evidence  to  prove  the  whole  case  and 
might  after  all  be  surprised  by  a  defence  of  which  he  had 
no  notice  or  expectation.1  The  present  rules  are  expressly 
framed  to  prevent  these  inconveniences  and  to  compel  the 
party  pleading  to  state  the  material  facts  on  which  he 
intends  to  rely  at  the  trial,  setting  out  sufficient  details  and 
particulars  to  prevent  his  opponent  from  being  taken  by 
surprise. 

1.  Only  facts  may  be  pleaded. — "  Pleadings  no  ware  to  be 
merely  statements  of  the  facts  which  each  party  deems 
material  to  his  case."  2  Legal  propositions  or  conclusions 
must  not  be  pleaded  ;  it  is  for  the  Court  to  declare  the  law 
upon  the  facts  pleaded  and  proved.  It  is  not  enough  to  allege 
that  a  right  exists,  the  facts  must  be  set  out  which  give  rise 
to  that  right.  A  plaintiff  cannot,  for  example,  simply  allege 
that  he  is  "  entitled  to  the  possession  "  of  certain  property. 
This  is  not  an  allegation  of  fact,  but  of  legal  consequences 
that  may  follow  from  different  sets  of  facts  ;  the  plaintiff 
might,  for  example,  claim  under  a  deed  of  entail,  as  tenant 
in  tail,  or  he  might  claim  as  heir  at  law.  He  must  there- 
fore set  out  the  particular  facts  and  documents  on  which  he 
relies  so  as  to  enable  the  defendant  to  go  to  trial  knowing 
what  is  the  real  question  in  issue.8 

1  Bullen  and  Leake,  3rd  ed.,  p.  460. 

8  Hanmer  v.  Flig?tt,  24  W.  R.  at  p.  347. 

8  Philipps  v.  Philipps,  4  Q.  B.  D.  127.  So  also  a  plaintiff  cannot  plead 
that  he  is  "  entitled  "  to  a  right  of  way.  He  must  state  whether  he  claims 
title  by  prescription  or  grant  (Hams  v.  Jenkins,  22  Ch.  D.  481). 
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2.  All  material  facts  must  be  pleaded. — Pleadings  must  be 
confined  to  material  facts  but  must  contain  all  material  facts. 
All  facts  which  must  be  proved  in  order  to  establish  the  claim 
or  defence  are  material  and  must  be  pleaded,  for,  unless  the 
party  pleading  is  given  leave  to  amend,  which  he  cannot 
claim  as  a  right,  he  will  not  at  the  trial  be  allowed  to  give 
evidence  of  any  facts  which  he  has  not  pleaded. 

Only  such  facts  need,  however,  be  alleged  as  are  material 
at  the  time  of  pleading  ;  the  plaintiff  must  not  anticipate  a 
defence  which  he  thinks  may  be  set  up,  nor  need  a  defendant 
deny  what  has  not  yet  been  alleged  against  him.1 

As  a  general  rule  only  facts  which  are  necessary  to 
establish  the  case  of  the  party  pleading  are  material.  With 
regard  to  damages  it  has,  however,  been  held  that  a  plaintiff 
may  in  his  statement  of  claim  set  out  any  facts  which  increase 
the  injury  and  are  intended  to  be  proved  in  aggravation  of 
damages  ;2  a  defendant  on  the  other  hand  cannot  plead 
matters  in  mitigation  of  damages.3 

3.  Only  the  material   facts  may  be  pleaded   and  not  the 
evidence  by  which  they  are  to  be  proved. — The  only  facts  that 
may  be  pleaded  are  the  facia  probanda,  the  primary  facts 
which  must  be  proved  in  order  to  establish  the  cause  of  action, 
as  distinct  from  khefactaprobantia  or  secondary  facts  which 
may  be  revelant  as  evidence  of  the  material  facts  alleged.4 

All  facts  are  relevant  which  can  explain  a  fact  in  issue  or 
which  support  or  rebut  any  inference  or  presumption  as  to 
its  existence.  If,  for  example,  a  fact  in  issue  is  whether  A. 
was  drunk  or  sober  at  a  particular  time,  many  facts  may  be 
relevant  as  supporting  the  inferences  that  he  was  drunk  or 
sober,  as,  e.g.,  the  fact  that  he  had  been  drinking  on  several 
occasions  shortly  before  the  time  in  question,  or  the  fact  that  at 
or  before  that  time  it  would  have  been  very  difficult  for  him  to 
obtain  drink,  or  his  conduct  and  actions  immediately  before  or 
after  the  time.  But  facts  which  are  relevant  merely  as  evidence 


1  See  Hall  v.  Eve,  4  Ch.  D.  341. 

2  Millinffton  v.  Loring,  6  Q.  B.  D.  190. 
8  Wood  v.  Durham,  21  Q.  B.  D.  50. 

*  Philijtpx  v.  Pkilippx,  4  Q.  B.  D.  127. 
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must  not  be  pleaded.  Thus  in  an  action  for  negligence  the 
plaintiff  must  prove  (1)  facts  constituting  negligence  by  the 
defendant ;  (2)  facts  creating  in  the  defendant  a  duty  to  take 
care  to  avoid  harm  to  the  plaintiff ;  (3)  that  damage  was 
caused  to  the  plaintiff ;  (4)  that  it  was  caused  by  the  defen- 
dant's negligence.  These  facts  he  must  plead,  but,  if  one  of 
the  allegations  of  negligence  is  that  the  defendant  was 
drunk  when  he  did  the  act  complained  of,  the  plaintiff  must 
not  plead  the  facts  which  he  intends  to  prove  as  evidence  of 
the  defendant's  drunkenness. 
Examples  are  given  in  the  Kules. 

(a)  Whenever  it  is  material  to  allege  malice,  fraudulent 
intention,  knowledge  or  other  condition  of  mind  of 
any  person,  it  shall  be  sufficient  to  allege  the  same 
as  a  fact  without  setting  out  the  circumstances  from 
which  it  is  to  be  inferred l  [Order  XIX.,  r.  22]. 
(6)  Whenever  it  is  material  to  allege  notice  to  any  person 
of  any  fact,  matter  or  thing  it  shall  be  sufficient  to 
allege  such  notice  as  a  fact,  unless  the  form  or  the 
precise  terms  of  such  notice  or  the  circumstances 
from  which  such  notice  is  to  be  inferred  are  material 
[Order  XIX.,  r.  23]. 

(c)  Where  the  cause  of  action  is  a  stated  or  settled  account, 
the  same  shall  be  alleged,  with  particulars,  but  where 
a  statement  of  account  is  relied  on  by  way  of  evidence 
or  admission  of  any  other  cause  of  action  which  is 
pleaded,  the  same  shall  not  be  alleged  in  the 
pleadings  2  [Order  XX.,  r.  8]. 


1  But  the  acts  alleged  to  be  fraudulent  must  be  stated  (see  post,  p.  87). 

2  An  account  stated  is  an  admission  of  a  sum  of  money  being  due  from  one 
party  to  another,  from  which  a  promise  to  pay  is  implied  in  law.    It  creates 
a  new  cause  of  action   but  does  not  extinguish  the  previous  debt.    The 
plaintiff  may  therefore  still  rely  upon  his  previous  cause  of  action,  in  which 
case  he  may  prove  the  account  stated  as  an  admission  by  the  defendant,  but 
must  not  plead  it,  or  he  may  sue  on  the  account  stated,  when  he  must  plead 
it  with  full  particulars,  but  without  reference  to  the  previous  cause  of  action. 
Or  he  may  in  the  alternative  rely  upon  and  plead  both  causes  of  action.    A 
settled  account  is  a  statement  in  writing  of  cross-accounts  between  two 
parties  which  is  agreed  to  by  both  as  correct  and  final.     The  effect  is  that 
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(d)  Whenever  any  contract  or  any  relation  between  any 
persons  is  to  be  implied  from  a  series  of  letters  or 
conversations  or  otherwise  from  a  number  of  circum- 
stances, it  shall  be  sufficient  to  allege  such  contract 
or  relation  as  a  fact,  and  to  refer  generally  to  such 
letters,  conversations,  or  circumstances  without 
setting  them  out  in  detail.  And  if  in  such  a  case  the 
person  pleading  desires  to  rely  in  the  alternative 
upon  more  contracts  than  one  as  to  be  implied  from 
such  circumstances  he  may  state  the  same  in  the 
alternative  [Order  XIX.,  r.  24]. 

Alternative  and  inconsistent  allegations. — As  already 
noted,1  several  causes  of  action  against  the  same  defendant 
may  be  united  in  the  same  action.  In  such  a  case  they 
must  be  pleaded  separately  and  distinctly.  The  same  rule 
applies  where  distinct  grounds  of  defence,  set-off,  or  counter- 
claim are  relied  upon  [Order  XX.,  r.  7].  Not  only  may  a 
party  join  different  grounds  of  action  or  defence,  but  he  may 
set  up  two  or  more  alternative  cases  even  though  they  may 
be  inconsistent.  He  may  allege  in  the  first  instance  one 
set  of  facts  on  which  he  will  rely  if  he  can  prove  them,  and 
alternatively  another  and  inconsistent  set  of  facts  on  which 
he  will  rely  if  he  fails  to  prove  the  first. 

Examples  : 

1.  The  plaintiff  may  at  the  same  time  sue  for  rescission  of  an 
agreement  on  the  ground  of  fraud  and  alternatively  to  enforce  rights 
which  can  exist  only  if  the  agreement  is  valid.2 

2.  A  defendant  sued  for  the  return  of  money  may  at  the  same  time 
plead  that  he  never  received  it,  and  alternatively  (a)  that  he  received 
it  as  a  gift,  (&)  that  he  repaid  it.8 

4.  The  material  facts  must  be  stated  in  a  summary  form. — 
Pleadings  must  be  "  as  brief  as  the  nature  of  the  case  will 

the  cross-debts,  so  far  as  they  balance  each  other,  are  discharged  as  if  pay- 
ment  had  been  made,  and  the  surplus,  if  any,  is  recoverable,  as  on  an  account 
stated,  by  the  party  to  whom  it  remains  due  (Re  Laycock  $  Pickles,  4 
B.  &  S.  497). 

Ante,  p.  13. 
»  Bagotv.  Easton,  7  Ch.  D.  1. 

Re  Morgan,  35  Ch.  D.  492  ;  pott,  p.  56. 


PLEADINGS  47 

admit,  and  the  taxing  officer,  in  adjusting  the  costs  of  the 
action,  shall  ....  inquire  into  any  unnecessary  prolixity 
and  order  the  costs  occasioned  by  such  prolixity  to  be  borne 
by  the  party  chargeable  with  the  same  [Order  XIX.,  r.  2]. 

Pleadings  should  be  simply  a  short  summary  of  the 
material  facts  set  out  in  chronological  order  and  should 
contain  no  immaterial  allegations  or  unnecessary  details. 
In  particular : — 

(a)  Neither  party  need  in  his  pleading  allege  any  matter 
of  fact  which  the  law  presumes  in  his  favour  or  as 
to  which  the  burden  of  proof  lies  on  the  other  side, 
unless  the  same  has  first  been  specifically  denied.1 
[Order  XIX.,  r.  25]. 

Example : 

A.  is  the  holder  of  and1  is  suing  the  acceptor  of  a  bill  of  exchange- 
By  s.  30  of  the  Bills  of  Exchange  Act,  1882,  every  holder  of  a  bill 
of  exchange  is  prima  facie  deemed  to  be  a  holder  in  due  course.  A. 
need  not  therefore  in  his  statement  of  claim  allege  any  facts  showing 
that  he  is  a  holder  in  due  course,  as,  e.g.,  that  he  gave  consideration  for 
the  bill ;  it  will  be  for  the  defendant  to  allege  and  prove  the  absence  of 
any  consideration  or  any  other  facts,  showing  that  A.  is  not  a  holder 
in  due  course. 

(6)  An  averment  of  the  performance  of  all  conditions 
precedent  necessary  for  the  case  of  the  plaintiff  or 
defendant  shall  be  implied  in  his  pleading  [Order 
XIX.,  r.  14]. 

A  condition  precedent  to  a  cause  of  action  is, 
strictly  speaking,  any  act  or  event  upon  the  perform- 
ance or  occurrence  of  which  the  existence  of  such 
cause  of  action  depends.  All  facts  which  are 
always  conditions  precedent  to  a  particular  cause  of 
action  must  be  pleaded,  unless  there  is  a  presump- 
tion of  their  existence  in  favour  of  the  party 
pleading.  Thus,  in  an  action  against  the  drawer 
or  an  indorser  of  a  bill  of  exchange,  it  is  always  a 
condition  precedent  to  any  right  of  action  that 

1  So  also  neither  party  need  allege  any  matter  of  which  the  Court  takes. 
judicial  notice. 
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notice  of  dishonour  has  either  been  given  or  waived  ; 
the  Statement  of  Claim  must  therefore  allege  one  of 
these  facts.1  Where,  however,  facts  exist  which 
primd  facie  create  a  cause  of  action  or  defence  so 
that  the  pleading  is  on  its  face  complete,  it  is  not 
necessary  to  allege  the  performance  or  occurrence  of 
any  act  or  event  which,  in  the  circumstances  of  the 
particular  case,  was,  by  agreement  or  otherwise, 
essential  to  the  cause  of  action.  Thus,  for  example, 

A.  agrees  in  writing  to  buy  a  share  of  B.'s  interest 
in  a  patent ;  a  contemporaneous  verbal  agreement 
is,  however,  made  that  the  contract  shall  not  come 
into  operation  until  C.  has  approved  of  the  contract, 
i.e.,  that  C.'s  approval  shall  be  a  condition  precedent 
to  the  existence  of  the  contract.    B.,  in  suing  A.  for 
breach  of  contract,  need  not  allege  the  fulfilment  of 
the  condition  precedent,  because  he  can  without  any 
reference  to  it  draw  a  statement  of  claim  which  on 
its  face  shows  a  good  cause  of  action  arising  from 
the  written  contract  and  its  breach.    It  will  be  for 

B.  to  allege  the  existence  and  non-fulfilment  of  the 
condition  precedent.2 

(c)  Wherever  the  contents  of  any  document  are  material 
it  shall  be  sufficient  in  any  pleading  to  state  the 
effect  thereof  as  briefly  as  possible  without  setting 
out  the  whole  or  any  part  thereof,  unless  [as  in  an 
action  for  libel]  the  precise  words  of  the  document 
or  any  part  thereof  are  material  [Order  XIX.,  r.  21]. 

Statement  of  Claim. 

The  pleadings  commence  with  the  Statement  of  Claim, 
which  cannot  be  delivered  unless  so  ordered  by  the  Master 
in  giving  directions,8  or  under  Order  XIIL,  r.  5,4  except 

(a)  Where  the  writ  is  specially  indorsed  under  Order 
III.,  r.  6.5 

1  Roberts  v.  Plant,  [1895]  1  Q.  B.  597. 

2  See  Pym  v.  Campbell,  6  E.  &  B.  370. 

8  Ante,  p.  37.  «  Ante,  p.  27.  *  Ante,  p.  40. 
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(6)  Where  a  Statement  of  Claim  is  filed  under  Order 
XIII.,  r.  12,  on  default  of  appearance  by  the  defen- 
dant.1 

When  the  delivery  of  a  Statement  of  Claim  is  ordered  it 
must  be  delivered  within  the  time  specified  in  the  order,  or, 
if  no  time  is  so  specified,  within  twenty-one  days  from  the 
date  of  the  order,  unless  in  either  case  the  time  be  extended 
by  the  Court  or  a  Judge3  [Order  XX.,  r;  1]. 

If  the  plaintiff,  being  bound  to  deliver  a  Statement  of 
Claim,  fails  to  do  so  within  the  time  allowed,  the  defendant 
may  apply  to  the  Master  for  an  order  to  dismiss  the 
action  with  costs  for  want  of  prosecution  [Order  XXVII., 
r.  1]. 

The  Statement  of  Claim  must  set  out  the  material  facts 
on  which  the  plaintiff  relies  as  giving  him  a  cause  of  action 
and  must  "state  specifically  the  relief  which  the  plaintiff 
claims,  either  simply  or  hi  the  alternative  "  [Order  XX.,  r.  6].. 
As  a  general  indorsement  merely  states  the  nature  of  the 
claim  and  not  the  precise  relief  or  remedy  required,  the 
plaintiff  may  by  his  Statement  of  Claim  "  alter,  modify 
or  extend  his  claim  without  any  amendment  of  the  indorse- 
ment on  the  writ "  [Order  XX.,  r.  4]. 

This  rule,  however,  applies  only  where  the  defendant  has 
appeared,  and  not  where  a  Statement  of  Claim  is  filed  under 
Order  XIIL,  r.  12,  and  Order  XIX.,  r.  10 ; 8  in  that  case  the 
plaintiff  cannot  without  leave  add  to  or  extend  his  claim, 
though  he  may  abandon  part  of  it. 

The  rule,  moreover,  only  enables  a  plaintiff  to  amend  a 
claim  already  expressed  ;  it  does  not  permit  him  to  introduce 
a  new  cause  of  action  without  amending  the  writ.  Thus,  in 
a  partnership  action,  where  the  plaintiff  by  his  writ  claimed 
an  account  and  an  injunction  to  restrain  the  defendant 
from  dealing  with  the  partnership  assets,  it  was  held  that  he 
could  not  in  his  Statement  of  Claim  seek  substantially 

1  Ante,  p.  28. 

a  Or  by  consent  in  writing  [Order  LXIV.,  r.  8]. 

3  Ante,  p.  28,  p.  39,  n.  3.  Nor  does  the  rule  apply  to  a  specially  indorsed 
writ. 

p.  4 
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different  relief  and  claim  the  return  of  his  premium  on  the 
ground  of  misrepresentation.1  If,  on  the  other  hand,  a 
plaintiff  desires  to  abandon  any  part  of  his  claim,  it  is 
sufficient  if  he  omits  any  reference  to  it  in  his  Statement 
of  Claim. 

Lastly,  the  rule  applies  only  to  the  indorsement  on  the 
writ ;  if  the  plaintiff  wishes  to  alter  the  parties  named  on 
the  writ  he  must  apply  for  leave  under  Order  XVI.,  rr.  11 
and  12  ;  if,  however,  he  merely  wishes  to  leave  out  a  plaintiff 
or  defendant  he  can  do  so  by  simply  omitting  his  name  from 
the  title  of  his  pleading. 

Contents  of  the  Statement  of  Claim. — A  Statement  of  Claim 
usually  commences  with  a  brief  description  of  the  parties 
and  a  short  statement  of  any  facts  which,  though  not  strictly 
material,  may  explain  the  circumstances  giving  rise  to  the 
cause  of  action. 

After  these  "  matters  of  inducement  "  follows  the  body  of 
the  Statement  of  Claim  containing  the  statement  of  the 
cause  of  action.  To  maintain  an  action  two  things  are 
necessary  :  the  plaintiff  must  have  had  a  right  and  the 
defendant  must  have  done  a  wrong  ;2  there  is  no  such 
thing  as  a  wrong  without  supposing  a  right  that  has  been 
violated.3 

In  an  action  founded  on  contract  the  right  of  the  plaintiff 
arises  out  of  an  agreement  enforceable  at  law ;  the  precise 
extent  of  his  right  and  of  its  violation  by  the  breach  of 
contract  will  vary  with  the  terms  of  the  particular 
agreement.  The  plaintiff  must  accordingly  show  by  his 
Statement  of  Claim 

1.  The    facts  on  which  he    relies  as  constituting  an 
agreement. 

2.  That  the  agreement  was  made  under  seal  or  for  a 
valid  consideration.4 

i  Cave  v.  Crew,  62  L.  J.  Ch.  530. 

»  Hannam  v.  Mockett,  2  B.  &  C.  at  p.  934. 

8  Baird  v.  Williamton,  15  C.  B.  N.  S.  at  p.  385. 

•  As  to  pleading  conditions  precedent,  see  ante,  p.  47.  The  plaintiff  need 
not  plead  compliance  with  the  Statute  of  Frauds  ;  it  is  for  the  defendant  to 
plead  non-compliance  (post,  p.  60). 
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8.  The  terms  of  the  agreement. 

4.  The  facts  alleged  to  constitute  a  breach  of  contract. 

In  an  action  founded  on  tort  the  right  of  the  plaintiff  is 
fixed  bylaw  irrespective  of  any  agreement  between  the  parties, 
as  in  the  case  of  rights  of  reputation,  rights  of  bodily  safety, 
and  freedom  and  rights  of  property.1  In  most  cases  these 
rights  require  no  special  conditions  for  their  existence  ;  the 
Statement  of  Claim,  therefore,  contains  merely  the  state- 
ment of  the  wrong,  as,  that  the  defendant  assaulted  and  beat 
or  imprisoned  the  plaintiff. 

In  some  cases,  on  the  other  hand,  the  right  depends  upon 
the  existence  of  special  conditions.  Thus,  for  example, 
negligence  is  not  actionable  unless  there  were  circumstances 
casting  upon  the  defendant  the  duty  of  taking  care  to  avoid 
harm  to  the  plaintiff :  the  existence  of  such  circumstances 
must  therefore  be  shown  by  the  Statement  of  Claim. 

In  tort,  however,  not  only  the  right  but  the  wrong  varies 
in  character.  Sometimes  the  right  is  absolute,  so  that  the 
mere  doing  of  an  act  constitutes  a  wrong  ;  in  other  cases 
malice  or  negligence  on  the  part  of  the  defendant  is  essen- 
tial to  the  cause  of  action  and  must  therefore  be  pleaded ; 
in  other  cases  again  no  action  can  be  maintained  unless 
some  actual  damage  has  been  caused.  Thus  in  the  case  of 
trespass  to  land  2  the  bare  trespass  creates  a  cause  of  action 
irrespective  of  whether  there  was  any  negligence  or  malice 
on  the  part  of  the  defendant  and  whether  any  actual  damage 
was  caused.3  In  trespass  to  the  person,  on  the  other  hand, 
the  plaintiff  must  show  that  the  act  was  either  malicious  or 
negligent,4  and  in  the  latter  case  that  he  has  suffered  some 
actual  damage. 

Damages. — The  body  of  the  Statement  of  Claim  concludes 
with  the  allegation  of  damages. 

Damages  are  of  two  kinds,  general  and  special.     In  every 

>  See  per  Cave,  J.,  in  Allen  v.  Flood,  [1898]  A.  C.  at  p.  29. 
a  Except  where  the  land  adjoins  a  highway  (River  Wear  Committionert 
v.  Adamzon,  2  A.  C.  at  p.  767). 
•  WUliams  v.  Morland,  2  B.  &  C.  at  p.  916. 
«  Stanley  v.  Powll,  [1891]  1  Q.  B.  86. 
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breach  of  contract  and  every  violation  of  an  absolute  right 
the  law  presumes  that  some  damage  will  flow  in  the  ordinary 
course  of  things  from  the  invasion  of  the  plaintiffs  right 
and  calls  it  general  damage.  When,  therefore,  the  damage 
is  such  as  would  ordinarily  be  caused  by  the  wrong  it  is 
sufficient  to  allege  generally  that  the  plaintiff  has  suffered 
damage. 

Where,  however,  any  other  damage  has  resulted  from  the 
particular  circumstances  of  the  case  it  is  termed  special 
damage  and  must  be  specifically  pleaded. 

Every  libel,  for  instance,  is  a  wrong  in  regard  to  which 
the  law  implies  general  damage  ;  where,  therefore,  a  trades- 
man is  libelled  he  may  allege  generally  that  he  has  suffered 
damage,  and  under  this  allegation  may  give  evidence  of  a 
general  loss  of  business,  because  the  defendant  must  be  pre- 
pared to  expect  proof  of  some  general  damage  of  this 
character.  The  loss  of  any  particular  customer  cannot,  how- 
ever, be  presumed  ;  it  is  therefore  special  damage  which  must 
be  specifically  alleged  and  proved.1  Only  such  special 
damage  can  be  recovered  as  is  proved  to  be  the  actual  and 
natural  result  of  the  defendant's  act ;  2  all  other  damage  is 
excluded  as  too  remote. 

Belief. — The  Statement  of  Claim  concludes  with  the  relief 
or  remedy  required.  "  Every  Statement  of  Claim  shall 
state  specifically  the  relief  which  the  plaintiff  requires,  and 

1  See,  generally,  Ratcllffe  v.  Evanx,  [1892]  2  Q.  B.  524.  The  term 
"  special  damage  "  is  also  used  to  denote  the  actual  damage  or  loss  which  in 
some  cases  is  essential  to  the  cause  of  action  (ante,  p.  51).  Thus,  in  the 
case  of  Hatcliffe  v.  Evans  the  action  was  for  damage  caused  by  the  mali- 
cious publication  of  untrue  statements  relating  to  the  plaintiffs  business. 
The  words  were  not  in  themselves  actionable  nor  defamatory,  and  therefore 
to  support  an  action  it  was  necessary  for  the  plaintiff  to  show  some  special 
damage.  But  "  special  damage  "  in  this  sense  means  merely  actual  damage  ; 
it  was  not  necessary  therefore  for  the  plaintiff  to  show  the  loss  of  any  parti- 
cular customers,  it  was  sufficient  for  him  to  show  a  general  loss  of  business. 

a  In  an  action  of  tort  the  word  "  natural "  refers  merely  to  the  causal 
sequence,  not  to  the  probability  of  the  particular  results.  If,  for  example, 
it  is  established  that  a  defendant  has  been  negligent  and  that  his  breach  of 
duty  is  naturally  connected  with  the  damage  as  cause  and  effect,  he  is 
responsible  for  all  the  injury  so  caused  even  though  it  could  not  have  been 
foreseen  (Smith  v.  London  and  South  Western  Railway  Company,  L.  R.  6 
C.  P.  14  ;  Duliru  v.  White,  [1901]  2  K.  B.  670). 
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it  shall  not  be  necessary  to  ask  for  general  or  other  relief, 
which  may  always  be  given  as  the  Court  or  a  Judge  may 
think  fit,  to  the  same  extent  as  if  it  had  been  asked  for  " 
[Order  XX.,  r.  6] . 

A  plaintiff  may  in  some  cases  claim  different  kinds  of 
relief,  either  alternatively  or  cumulatively.  Thus,  in  an 
action  for  breach  of  contract  he  may  claim  the  equitable 
remedy  of  specific  performance  and  alternatively  or  in 
addition  he  may  ask  for  damages.  So  also  in  an  action  of 
tort  he  may  claim  damages  and  an  injunction  to  prevent  its 
repetition.1 

In  all  cases  a  plaintiff  should,  both  in  his  writ  and  his 
Statement  of  Claim,2  ask  for  every  kind  of  relief  to  which 
he  is  entitled,  for  although  the  Court  may  in  a  proper  case 
grant  him  relief  for  which  he  has  not  asked,  if  his  right  to 
it  appears  incidentally  in  the  course  of  the  proceedings,  he 
cannot  afterwards  bring  a  second  action  on  the  same  cause  of 
action  to  obtain  relief  which  he  might  have  been  granted  in 
the  first  action.  But  he  is  not  bound  to  join  distinct  causes  of 
action  although  they  may  arise  out  of  the  same  transaction. 

Examples : 

1.  A.  wrongfully  detained  from  B.  certain  shares.     B.  commenced 
an  action  in  the  Chancery  Division,  claiming  the  return  of  the  shares, 
and  the  defendants  consented  to  an  order  for  delivery  up.     Held,  that 
as  B.  might  in  the  first  action  have  claimed  and  obtained  damages  he 
could  not  subsequently  bring  another  action  claiming  damages  for  the 
detention  of  the  shares.3 

2.  A.   brought  an  action    for  damage  to  his    cab  caused  by  the 
negligence  of  B.  and  recovered  damages.     Afterwards  he  brought  a 
second  action  against  B.  for  personal  injuries  caused  by  the  same 
negligence,  alleging  that  he  was  unaware  of  them  at  the  time  of  the 
first  action.     Held,  that  damage  to  goods  and  injury  to  the  person 

1  In  an  action  for  unliquidated  damages  it  is  sufficient  merely  to  claim 
"  damages  "  without  specifying  any  amount.  This  avoids  the  risk  of  having 
to  ask  for  an  amendment,  which  would  arise  if  the  jury  awarded  a  larger 
amount  than  was  claimed. 

a  If  a  claim  made  in  the  writ  is  not  repeated  in  the  Statement  of  Claim 
it  will  be  deemed  to  have  been  abandoned.  If  the  writ  is  defective  it  can 
be  amended  (post,  p.  74). 

»  Serrao  v.  Noel,  15  Q.  B.  D.  549. 
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were  violations  of  distinct  rights  creating  different  causes  of  action, 
and  that  the  second  action  was  maintainable.1 


Defence. 
Time  for  Delivery. 

1.  Where    a    defendant    has   appeared    to    a    specially 
indorsed  writ  he  must  deliver  his  defence  within  ten  days 
from  the  time  limited  for  appearance  (i.e.,  within  eighteen 
days  from  the  service  of  the  writ3),  unless  such  time  is 
extended  by  the  Court  or  a  Judge,8  or  unless  in  the  mean- 
time the  plaintiff  serves  a  summons  for  judgment  under 
Order  XIV.  or  a  summons  for  directions  [Order  XXI.,  r.  6] . 

2.  Where  leave  to  defend  has  been  given  under  Order 
XIV.  the  defence  must  be  delivered  within  the  time  limited 
by  the  order  giving  leave  to  defend,  or,  if  no  time  is  thereby 
limited,  then  within  eight  days  after  the  Order  [Order  XXI., 
r.7]. 

3.  Where  the  Statement  of  Claim  has  been  delivered 
pursuant   to   an  order  or  filed  in  default  of  appearance 
under  Order  XIII.,  r.  12,  the  defendant  must  deliver  his 
defence  within  the  time  specified  in  the  order,  or,  if  no  time 
is  specified,  within  ten  days  from  the  delivery  or  filing  of  the 
Statement  of  Claim  [Order  XXL,  r.  8] . 

Judgment  in  default  of  Defence. — If   the  defence  is  not 
delivered  within  the  time  allowed, 

1.  If  the  claim  is  for  a  debt  or  liquidated  demand  the 
plaintiff  may  enter  final  judgment  for  the  amount  claimed 
with  costs  [Order  XXVIL,  r.  2]. 

2.  If  the  claim  is  for  pecuniary  damages  or  for  detention 
of  goods  with  or  without  a  claim  for  damages,  the  plaintiff 
may  enter  interlocutory  judgment*  [Order  XXVIL,  r.  4]. 

1  Bruntden  v.  Humphrey,  14.  Q.  B.  D.  141. 

*  Ante,  p.  26. 

8  The  time  for  delivering  any  pleading  or  document  may  also  be  extended 
by  consent  in  writing  of  the  parties  (Order  LXIV.,  r.  8). 

4  Ante,  p.  27.  Where  there  are  several  defendants  and  one  or  more  make 
default  the  plaintiff  may  enter  judgment  against  those  in  default  and  pro- 
ceed with  the  action  against  the  rest  [Order  XXVII.,  rr.  3,  5,  8].  Where  a 
claim  falls  partly  within  one  rule  and  partly  within  another,  each  part  ia 
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3.  If  the  action  is  for  the  recovery  of  land,  the  plaintiff 
may  enter  judgment  for  the  recovery  of  the  possession  of 
the  land  with  costs  [Order  XXVII.,  r.  7  J]. 

4.  If    in  any  of    these   three  classes    of    actions    the 
defendant  delivers  a  defence  answering  part  only  of  the  cause 
of  action,  the  plaintiff  may  enter  judgment  for  the  part  un- 
answered, provided  that  such  unanswered  part  consists  of  a 
separate  cause  of  action  or  is  severable  from  the  rest  of  the 
claim  [Order  XVII.,  r.  9]. 

5.  In  all  other  classes  of  actions  the  plaintiff  must,  on 
default  of  defence,  set  down  the  action  on   motion   for 
judgment,  and  such  judgment  will  be  given  as  he  appears 
entitled  to  upon  his  Statement  of  Claim  [Order  XXVII., 
r.  11]. 

A  motion  for  judgment  in  default  of  defence  may  be 
either 

(a)  Where  no  appearance  has  been  entered  and  a  State- 
ment of  Claim  has  been  filed  under  Order  XIII.,  r.  12. 

(6)  Where  appearance  has  been  entered  and  default  of 
defence  occurs  after  delivery  of  a  Statement  of 
Claim. 

In  the  first  case  the  notice  of  motion  is  also  filed ;  in  the 
second  case  it  must  be  delivered  to  the  defendant  [Order 
LXVIL,  rr.  2 — 4] .  In  either  case  two  clear  days'  notice 
must  be  given  [Order  LIL,  r.  5] . 

In  actions  in  the  King's  Bench  Division  the  motion  is 
heard  by  a  Judge  sitting  in  Court.  In  determining  the 
rights  of  the  parties  no  evidence  can  be  received  nor  may 
the  Judge  look  at  anything  beyond  the  Statement  of  Claim, 
because  only  the  facts  therein  stated  are  deemed  to  be 
admitted  by  the  defendant.  Nor  can  any  relief  be  granted 
which  is  not  asked  for  in  the  Statement  of  Claim  or,  if  the 

governed  by  the  rule  applicable  to  it.  Thus,  if  the  claim  is  partly  for  a 
liquidated  demand  and  partly  for  damages  the  plaintiff  can  enter  both  final 
and  interlocutory  judgment  [Order  XXVII.,  r.  6]. 

1  If  in  such  an  action  there  is  also  a  claim  for  mesne  profits,  arrears  of 
rent,  double  value  or  damages,  the  plaintiff  may  enter  final  judgment  for  the 
arrears  of  rent,  which  is  a  liquidated  amount  and  interlocutory  judgment 
for  the  mesne  profits,  double  value,  or  damages  [Order  XXVII.,  r.  8]. 
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Statement  of  Claim  has  been  filed  in  default  of  appearance 
on  the  writ* 

Contents  of  the  Defence. — The  defendant  may  either 

A.  Traverse,  i.e.,  deny  the  allegations  of  the  plaintiff. 

B.  Confess  and  Avoid,  i.e.,  admit  the  facts  alleged  by  the 

plaintiff,  but  allege  other  facts  which  alter  their 
effect. 

C.  Object  in  point  of  law,  i.e.,  answer  that  the  facts  alleged 

in  the  Statement  of  Claim  do  not  constitute  any 

cause  of  action. 

The  defendant  is  not  bound  to  one  line  of  defence ;  he 
may  at  the  same  time  set  up  as  many  alternative  defences 
as  he  likes,  however  inconsistent  they  may  be,  provided  that 
he  states  them  separately  and  distinctly  and  not  in  a 
manner  which  will  embarrass  his  opponent  [Order  XX.,  r.  7]. 

Example : 

The  personal  representatives  of  A.'s  wife  sued  A.'s  executor  for 
money  alleged  to  have  been  received  by  A.  as  trustee  for  the  separate 
use  of  his  wife.  The  defence  pleaded — (1)  That  A.  had  not  received 
any  of  the  sums  of  money  alleged  in  the  Statement  of  Claim,  or 
if  he  had  received  any  of  such  sums,  that  he  had  not  received  them  as 
trustee.  (2)  That  if  he  had  received  any  of  such  sums  he  had  repaid 
them  to  his  wife  in  her  lifetime.  (3)  Alternatively,  that,  if  he  had 
received  any  of  such  sums,  they  were  a  gift  from  his  wife. 
(4)  Alternatively,  accord  and  satisfaction.  (5)  Alternatively,  a  set-off. 
(6)  Statute  of  Limitations.  The  plaintiffs  applied  to  have  the  defences 
of  repayment,  gift,  accord  and  satisfaction,  and  set-off  struck  out  as 
embarrassing.  Held,  that  they  were  not  embarrassing  merely  because 
they  were  inconsistent.2 

Traversing.  —  1.  "  Every  allegation  of  fact  in  any 
pleading,  if  not  denied  specifically  or  by  necessary  implica- 
tion, or  stated  to  be  not  admitted 8  in  the  pleading  of  the 
opposite  party,  shall  be  taken  to  be  admitted,  except  as 

1  Gee  v.  Sell,  36  Ch.  D.  160  ;  Kingdon  v.  Kirk,  37  Ch.  D.  141. 

8  In  re  Morgan,  35  Ch.  D.  492.  Held  also,  however,  that  the  defendant 
must  amend  his  pleadings  unless  he  gave  particulars  of  these  defences  (see 
post,  p.  85). 

*  A  refusal  to  admit  must  be  specific.  A  mere  statement  that  "  the 
defendant  puts  the  plaintiff  to  proof  of  the  allegations  in  his  Statement  of 
Claim,"  or  that  "the  defendant  requires  proof,  etc.,"  is  insufficient  and 
amounts  to  an  admission  (Harrit  v.  Gamble,  1  Ch.  D.  877  ;  RvtUr  v. 
Treyent,  12  Ch.  D.  758). 


PLEADINGS  57 

against  an  infant,  lunatic  or  person  of  unsound  mind  " 
[Order  XIX.,  r.  18]. 

To  this  rule  there  are,  however,  two  exceptions — 
(a)  By  Order  XXI.,  r.  4,  "  No  denial  or  defence  shall  be 
necessary  as  to  damages  claimed  or  their  amount, 
but  they  shall  be  deemed  to  be  put  in  issue  in  all 
cases,  unless  expressly  admitted." 

(&)  By  Order  XXI.,  r.  21,  no  defendant  in  an  action  for 

the  recovery  of  land  who  is  in  possession  by  himself 

or  his  tenant  need  plead  his  title  unless  he  relies 

on  any  equitable  estate  or  right  or  ground  of  relief  : 

except  in  such  cases  he  may  simply  plead  that  he 

is  in  possession,  and  under  this  plea,  in  which  is 

implied  a  denial  of  the  allegations  of  fact  in  the 

Statement    of    Claim,   he  may   set   up  any   legal 

defence,  although  not  expressly  pleaded.1 

Either  party  may   at   any   stage   of  the   action   apply 

by  summons  or  notice  for  any  judgment  to  which  he  is 

entitled  on  admissions  made  by  his  opponent  [Order  XXXII., 

r.  6].    And  a  defendant  who  fails  to  admit  facts  which 

ought  to  have  been  admitted  may  be  ordered  to  pay  the 

extra  costs  caused  thereby  [Order  XXI.,  r.  9] . 

2.  It  shall  not  be  sufficient  for  a  defendant  to  deny 
generally  the  grounds  alleged  by  the  Statement  of  Claim, 
he  must  deal  specifically  with  each  allegation  of  fact  of 
which  he  does  not  admit  the  truth,  except  damages 
[Order  XIX.,  r.  17]. 

The  object  of  this  Eule  is  to  avoid  the  inconveniences  of 
the  old  common  law  system  of  pleading,  under  which  the 
defendant  by  pleading  the  general  issue  could  traverse  all 
the  allegations  of  the  plaintiff  without  giving  him  any 
notice  of  what  was  the  real  point  in  dispute.  The  present 
Kules  were  expressly  framed  to  prevent  this  and  to  make 
the  defendant  take  matter  by  matter  and  traverse  each  of 
them  specifically.3 

1  See  Danford  v.  M'Anulty,  8  A.  C.  456. 

2  ByrA  v.  Nunn,  7  Ch.  D.  284  ;  see  also  ante,  p.  42.     It  is  permissible, 
however,  for  a  defendant  to  plead  a  comprehensive  denial  of  several  allega- 
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Illustrations  are  given  by  the  Rules — 
(a)  In  actions  for  a  debt  or  liquidated  demand  in  money 
comprised  in  Order  III.,  r.  6,  a  mere  denial  of  the 
debt  is  inadmissible  [Order  XXI.,  r.  1]. 
(6)  In  actions  upon  bills  of  exchange,  promissory  notes, 
or  cheques,  a  defence  in  denial  must  deny  some 
matter  of  fact,  e.g.,  the  drawing,  making,  indorsing, 
accepting,  presenting,  or  notice  of  dishonour  of  the 
bill  or  note  [Order  XXI.,  r.  2]. 

(c)  In  actions  comprised  in  Order  III.,  r.  6,  classes  (A) 
and  (B),  a  defence  in  denial  must  deny  such  matters 
of  fact,  from  which  the  liability  of  the  defendant  is 
alleged  to  arise,  as  are  disputed — e.g.,  in  actions  for 
goods  bargained  and  sold,  or  sold  and  delivered, 
the  defence  must  deny  the  order  or  contract,  the 
delivery  or  the  amount  claimed  [Order  XXI.,  r.  8]. 
8.  When  a  party  in  any  pleading  denies  an  allegation 
of  fact  in  the  previous  pleading  of  the  opposite  party,  he 
must  not  do  so  evasively,  but  answer  the  point  of  substance. 
Thus,  if  it  be  alleged  that  he  received  a  certain  sum  of 
money,  it  shall  not  be  sufficient  to  deny  that  he  received 
that  particular  amount,  but  he  must  deny  that  he  received 
that  sum  or  any  part  thereof,  or  else  set  out  how  much  he 
received.     And  if  the  allegation  is  made  with  divers  circum- 
stances it  shall  not  be  sufficient  to  deny  it  along  with  those 
circumstances  [Order  XXI.,  r.  19]. 

A  traverse  must  show  definitely  what  are  the  specific 
facts  that  are  denied ;  it  must  show  what  the  defendant's 
version  of  the  matter  is,  in  order  that  the  parties  may  come 
to  an  issue.1 
Example : 

Action  for  dissolution  of  partnership.  The  plaintiffs  alleged  that 
an  agreement  to  enter  into  partnership  had  been  made  between  them- 
selves and  the  defendant,  that  draft  articles  of  partnership  had  been 
prepared  and  approved  by  all  parties  at  an  interview  upon  a  date 

tions  of  fact,  e.g.,  "the  defendant  denies  each  and  all  of  the  allegations  in 
paragraph  2  of  the  Statement  of  Claim  as  if  the  same  were  herein  set  out 
and  traversed  seriatim." 

1  Thorpe  v.  Holdsworth,  3  Ch.  D.  p.  639. 
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named,  and  that  the  terms  of  the  agreement  had  been  definitely  agreed 
upon  at  that  interview.  The  defendant  admitted  the  agreement  to 
enter  into  partnership,  but  denied  that  the  terms  "  were  definitely 
agreed  upon  as  alleged."  Held,  that  the  pleadings  were  evasive.  The 
defence  did  not  show  what  part  of  the  allegation  the  defendant 
intended  to  deny ;  he  might  have  intended  merely  to  deny  that  the 
terms  were  definitely  agreed  upon  at  that  particular  interview.  He 
should  have  denied  that  any  agreement  was  come  to,  if  that  was  what 
he  meant ;  if  he  did  not  mean  that,  he  should  have  stated  what  were 
the  terms  of  the  agreement.1 

The  words  of  the  traverse  usually  follow  the  language  of 
the  allegation  denied,  but  may  become  ambiguous  or  evasive 
by  following  them  too  closely.  In  particular,  where  the  State- 
ment of  Claim  contains  a  compound  allegation  consisting 
of  statements  of  several  facts,  it  is  not  sufficient  for  the 
defence  to  plead  an  equally  comprehensive  denial ;  it  must 
deal  separately  with  each  fact  alleged.  If,  for  example,  the 
allegation  is  that  the  defendants  A.  and  B.  committed 
certain  injuries  x  and  y  to  the  plaintiff's  property  z,  this 
contains  five  allegations,  i.e.,  that  A.  committed  x,  that  A. 
committed  y,  that  B.  committed  x,  that  B.  committed  y,  that 
z  is  the  property  of  the  plaintiff.  To  deny,  in  the  words  of 
the  allegation,  that  A.  and  B.  committed  x  and  y  is  merely 
a  denial  of  the  compound  allegation  that  (A.  +  B.)  com- 
mitted (x  +  y).  The  proper  traverse  is  in  the  disjunctive, 
that  neither  A.  nor  B.  did  x  nor  y,  and,  unless  merely  the 
doing  of  the  acts  is  denied,  that  z  is  not  the  property  of  the 
plaintiff. 

Again,  where  an  allegation  contains  a  statement  of  a 
fact  and  a  statement  of  the  circumstances  of  time,  place, 
or  manner  under  which  it  was  done,  it  is  improper  to  plead 
a  comprehensive  traverse  of  the  fact  together  with  the 
circumstances.  If,  for  example,  the  Statement  of  Claim 
alleges  that  A.  committed  an  act  a;  at  a  place  y  on 
March  1st,  1905,  it  is  improper  to  plead  a  compound  denial 
in  the  same  words  so  as  to  leave  it  doubtful  whether  the 
matter  denied  is  the  doing  of  the  act,  or  the  time  or  place. 
If  the  defendant  disputes  the  doing  of  the  act  he  must  plead 

*  Thwpe  v.  Holdsworth,  3  Ch.  D.  637. 
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that  he  never  committed  it  "  as  alleged  in  the  Statement  of 
Claim  or  at  all " ;  if  he  merely  disputes  the  time  or  place 
he  must  make  this  clear  by  his  defence. 

So  also  if  the  allegation  is  that  the  defendant  did  a 
certain  act  "  maliciously,"  or  "  negligently  "  or  "  fraudu- 
lently," his  defence  must  show  clearly  whether  he  means 
to  deny  the  doing  of  the  act  or  merely  the  accompanying 
circumstances  of  malice,  negligence,  or  fraud. 

Confessing  and  Avoiding. — By  a  confession  and  avoidance 
the  defendant  admits  the  truth  of  the  facts  alleged  against 
him,  but  at  the  same  time  sets  up  other  facts  which  according 
to  him  alter  or  nullify  their  effect. 

Thus,  for  example,  though  the  Statement  of  Claim  may 
allege  facts  which  apparently  show  a  contract,  the  defen- 
dant, while  admitting  the  facts,  may  plead  in  avoidance 
that  the  existence  of  the  contract  was  subject  to  a  condition 
precedent  which  was  not  fulfilled,  or  that  it  is  voidable  by 
reason  of  misrepresentation,  or  that  it  was  rescinded  by  a 
subsequent  agreement.  So  also,  in  an  action  for  libel  or 
assault,  though  the  Statement  of  Claim  alleges  matters  which 
primd  facie  create  a  cause  of  action,  the  defendant,  while 
unable  to  deny  the  matters  alleged,  may  nevertheless  in 
avoidance  allege  matters  of  justification  or  excuse. 

All  matters  of  confession  and  avoidance  must  be  expressly 
pleaded.  If  a  defendant  simply  traverses  he  is  not  bound 
to  plead  his  own  account  of  the  transaction,  though  in  some 
cases  it  may  be  desirable  to  do  so.  But  whenever  the 
defendant's  real  ground  of  defence  is  affirmative  and  depends 
upon  additional  facts,  not  alleged  in  the  Statement  of  Claim, 
he  must  distinctly  plead  such  facts  ;  he  cannot  give  evidence 
of  them  under  a  mere  traverse. 

"  The  defendant  (or  plaintiff,  as  the  case  may  be,) l  must 
raise  by  his  pleading  all  matters  which  show  the  action  not 
to  be  maintainable,  or  that  the  transaction  is  either  void  or 
voidable  in  point  of  law,  and  all  such  grounds  of  defence  as,  if 
not  raised,  would  be  likely  to  take  the  opposite  party  by 
surprise  or  would  raise  issues  of  fact  not  arising  out  of  the 

1  See  post,  p.  72,  n.  1. 
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Statement  of  Claim,  as,  for  instance,  fraud,  Statute  of 
Limitations,  release,  payment,  performance,  facts  showing 
illegality  either  by  statute  or  common  law,  or  the  Statute  of 
Frauds  "  [Order  XIX.,  r.  15] . 

Where  a  contract,  promise,  or  agreement  is  alleged  in 
any  pleading,  a  bare  denial  of  the  same  by  the  opposite 
party  shall  be  construed  only  as  a  denial  in  fact  of  the 
express  contract,  promise,  or  agreement  alleged,  or  of  the 
matters  of  fact  from  which  the  same  may  be  implied  in  law, 
and  not  as  a  denial  of  the  legality  or  sufficiency  in  law  of 
suet  contract,  promise,  or  agreement,  whether  with  reference 
to  the  Statute  of  Frauds  or  otherwise  [Order  XIX.,  r.  20]. 

So  also  the  defendant  must  distinctly  specify  in  his  plead- 
ing any  condition  precedent  the  performance  or  occurrence 
of  which  he  intends  to  dispute  [Order  XIX.,  r.  14]. 

Similarly  in  an  action  of  tort  the  defendant  must 
expressly  plead  all  matters  of  justification  or  excuse. 
Thus,  in  an  action  for  libel  the  defendant  cannot  deny 
generally  that  he  "  wrote  or  published  the  said  words 
falsely  or  maliciously,  or  at  all  "  ;  he  must  deal  separately 
with  the  publication  and  then  set  out  the  facts  on  which  he 
intends  to  rely  for  the  privilege  or  justification.1  So  also 
in  an  action  for  negligence,  if  the  defendant  intends  to  set 
up  contributory  negligence  on  the  part  of  the  plaintiff,  he 
must  allege  it  in  his  pleading. 

Other  matters  that  must  be  specially  pleaded  are — 
Estoppel,  Previous  Proceedings,2  Payment  into  Court, 
Tender,3  Set-off,*  Grounds  of  Defence  arising  after  the  com- 
mencement of  the  action,5  and  all  Equitable  Defences. 

Payment  into  Court. — In  any  action  for  debt  or  damages 
the  defendant  may  pay  a  sum  of  money  into  Court,  either — 

1  Belt  v.  Laweg,  51  L.  J.  Q.  B.  359. 

2  Previous  proceedings  constitute  a  bar  to  a  second  action  on  the  same  cause 
of  action,  whether  brought  against  the  same  defendant  (ante,  p.  53),  or  against 
another  person  who  was  jointly  liable  with  him  ( Wegg-Prosxer  v.  Evant, 
[1895]  1  Q.  B.  108).     But  where  two  or  more  persons  are  severally  liable  pro- 
ceedings against  one  do  not  bar  subsequent  proceedings  against  the  others. 

8  Post,  p.  64. 
*  Post,  p.  67. 
8  Post,  p.  64. 
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1.  By  way  of  satisfaction  ; 

or  2.  Except  in  actions  or  counterclaims  for  libel  or  slander, 
with  a  defence  denying  liability  ; 

or  8.  With  a  defence  of  tender.1 

1.  Payment  by  way  of  satisfaction  may  be  made  before 
or  at  the  time  of  delivering  the  defence,  or  at  any  later  time 
by  leave  of  the  Court  or  a  Judge,  and  amounts  to  an  admis- 
sion of  the  claim  or  cause  of  action  to  the  extent  of  the 
amount  paid  in.a 

Payment  with  denial  of  liability  can  be  made  only  with  a 
defence. 

In  either  case,  if  a  defence  is  delivered,  any  payment  into 
Court  made  before  or  with  the  defence  must  be  pleaded  in 
the  defence,  which  should  also  state  (a)  whether  the  payment 
is  made  in  respect  of  the  whole  or  part  only,  and,  if  so, 
what  part  of  the  claim ;  8  (b)  whether  the  payment  is  by  way 
of  satisfaction  or  with  a  denial  of  liability.  In  either  case 
the  plaintiff  may  accept  the  money  in  satisfaction  of  his 
claim,  and  may  in  that  case  have  it  paid  out  to  him  or  his 
solicitor  at  his  request,  unless  the  Court  or  a  Judge  other- 
wise orders  [Order  XXII.,  rr.  5,  6].  He  may  then,  after 
giving  notice  in  prescribed  form  to  the  defendant,  tax  his 
costs  after  four  days  from  the  service  of  the  notice,  unless 
the  Court  or  a  Judge  otherwise  orders,  and  in  case  of  non- 
payment of  the  costs  within  forty -eight  hours  after  taxation 
may  sign  judgment  for  them  [Order  XXII.,  r.  7]. 

But  the  plaintiff  need  not  in  either  case  accept  the  money 
in  satisfaction ;  he  may  still  continue  the  action.  In  that 
case  the  following  rules  apply : — 

1.  If  the  money  is  paid  into  Court  in  satisfaction,  the 
plaintiff,  if  not  satisfied  with  the  amount,  may  take  it  out 
and  continue  his  action  for  the  balance  which  he  claims.* 

>  Order  XXII.,  r.  3  (post,  p.  64). 

»  Order  XXII.,  r.  1  ;  Hennell  v.  Dames,  [1893]  1  Q.  B.  367.  *  If  the 
defendant  pays  money  into  Court  before  delivering  a  defence  he  must  serve 
OB  the  plaintiff  a  notice  to  that  effect  in  the  form  prescribed  by  the  Rules 
[Order  XXII.,  r.  4]. 

»  Order  XXII.,  r.  2. 

*  See  Brown  v.  Feeney,  [1906J  1  K.  B.  563. 
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The  defendant  cannot  subsequently  deliver  a  defence  deny- 
ing liability,  though  he  may  still  dispute  the  amount  claimed. 
The  one  question  to  be  tried  is  therefore  the  amount  of  the 
defendant's  liability ;  accordingly,  if  the  plaintiff  recovers 
more  than  the  amount  paid  in,  he  will  get  all  his  costs,  but 
if  he  recovers  less  he  will  only  get  his  costs  up  to  the  time 
of  payment  into  Court  and  the  defendant  will  get  all  the 
subsequent  costs.1 

2.  If  the  money  is  paid  into  Court  with  a  denial  of  liability 
and  does  not  satisfy  the  plaintiff,  he  may,  as  before,  proceed 
with  the  action.  But  in  this  case  he  cannot  take  the  money 
out  of  Court  without  an  order,  as  there  are  two  questions  to 
be  tried — i.e.,  (a)  whether  the  defendant  is  under  any  liability, 
and  (6)  whether  the  amount  paid  in  is  sufficient  to  cover 
the  liability,  if  any.1  If  the  plaintiff  recovers  an  amount 
which  carries  costs,  even  though  less  than  the  amount  paid 
into  Court,  he  succeeds  on  the  first  issue  and  is  entitled  to 
all  the  costs  up  to  the  time  of  payment  into  Court,  and  also 
to  the  subsequent  costs  of  the  issue  or  issues  on  which  he 
has  succeeded.  But  if  he  recovers  less  than  the  amount 
paid  in  he  fails  on  the  second  issue  and  the  defendant  will 
get  the  general  costs  of  the  action  after  the  time  of  the 
payment  into  Court. 
Example : 

Action  to  recover  damages  for  injuries  caused  by  the  defendant's 
negligence. 

The  defendant  denied  negligence  and  alleged  contributory  negli- 
gence by  the  plaintiff.  Alternatively,  while  still  denying  liability,  the 
defendant  paid  £80  into  Court. 

The  plaintiff  did  not  take  out  the  £80,  but  proceeded  with  the  action, 
in  which  he  recovered  only  £35. 

Held,  that  the  issues  were  "  negligence,  contributory  negligence, 
and  the  amount  of  damages."  The  plaintiff  must  have  the  costs  of 
the  action  up  to  the  time  of  payment  into  Court  and  the  subsequent 
costs  of  the  issues  found  in  his  favour,  i.e.,  those  arising  on  the  allega- 
tions of  negligence  and  contributory  negligence.  But  the  defendant 
must  have  the  other  costs  of  the  action  after  the  time  of  payment  into 

1  If  the  plaintiff  does  not  take  the  money  out  of  the  Court  and  recovers 
less  than  the  amount  paid  in,  the  Judge  may  ordenthe  excess  to  be  paid  out 
to  the  defendant  (Gray  v.  Bartholomew,  [1895]  1  Q.  B.  209). 
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Court:   £35  must  be  paid  out  of  Court  to  the  plaintiffs  and  the 
balance  of  £45  to  the  defendants.1 

In  actions  for  libels  contained  in  public  newspapers  or 
other  periodical  publications  a  defendant  may  under  s.  2  of 
Lord  Campbell's  Act,  1843,  plead  a  denial  of  malice  and 
negligence  and  the  publication  of  an  apology.  Such  a 
pleading  must,  in  order  to  amount  to  a  defence,  be  accom- 
panied by  a  payment  into  Court.  The  provisions  of  Order 
XXII.  do  not,  however,  apply,  and  if  the  plaintiff  takes  out 
the  money  he  must  accept  it  in  full  satisfaction  ;  he  cannot 
take  it  out  and  continue  the  action. 

Where  a  case  is  tried  before  a  jury  no  communication 
may  be  made  to  the  jury  until  after  the  verdict  of  the  fact 
that  money  has  been  paid  in  or  of  its  amount  [Order  XXIL, 
r.  22]. 

Tender  of  a  debt  is  an  attempted  payment  refused  by  the 
creditor.  When  tender  is  made  before  action  it  is  therefore 
a  complete  defence  to  a  claim  for  a  debt  or  liquidated 
amount,  but  it  cannot  be  pleaded  as  a  defence  to  a  claim  for 
unliquidated  damages. 

When  tender  is  pleaded  the  sum  alleged  to  have  been 
tendered  must  be  brought  into  Court,  and  the  payment  into 
Court  must  be  signified  in  the  defence  [Order  XXIL,  r.  8] . 

The  plaintiff  may  then  continue  the  action,  denying  the 
tender,  or  he  may  take  the  money  out  of  Court  in  satisfaction 
[Order  XXIL,  r.  5].  But  by  taking  the  latter  course 
he  admits  that  he  ought  not  to  have  brought  the  action ; 
the  defendant  therefore  succeeds  in  the  action  and  will  get 
the  costs.2 

Matters  arising  pending  Action. — Any  ground  of  defence 
which  has  arisen  after  action  brought,  but  before  the  defen- 
dant has  delivered  his  defence  and  before  the  time  limited  for 
so  doing  has  expired,  may  be  raised  by  the  defendant  in  his 
defence  either  alone  or  with  other  grounds  of  defence 

1  Wagstaffe  v.  Bentley,  [1902]  1  K.  B.  124.  See  also  Hubbaok  v.  British 
North  Borneo  Co.,  [1904]  2  K.  B.  473 ;  Poiodl  T.  Vickert,  Sons  f  Maxim, 
Ltd.,  [1907]  1  K.  B.  71. 

8  Griffiths  v.  Yitradyfodwg  School  Board,  24  Q.  B.  D.  307. 
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[Order  XXIV.,  r.  1].  If  a  ground  of  defence  arises  after  the 
defendant  has  delivered  his  defence  or  after  the  time  limited 
for  so  doing  has  expired,  the  defendant  may  within  eight  days 
after  such  ground  of  defence  has  arisen,  or  at  any  subsequent 
time,  by  leave  of  the  Court  or  a  Judge  deliver  a  further 
defence  setting  forth  the  same  [Order  XXIV.,  r.  2]. 

Whenever  any  matter  arising  after  action  brought  is 
pleaded  it  must  be  stated  specifically  or  by  necessary  impli- 
cation that  it  did  so  arise,  otherwise  the  pleading  will  be 
taken  to  refer  only  to  matters  taking  place  before  action.1 

Whenever  a  defendant  in  his  defence  or  any  further 
defence  alleges  any  ground  of  defence  which  has  arisen  after 
the  commencement  of  the  action,  the  plaintiff  may  deliver  a 
confession  of  such  defence  in  prescribed  form,  and  may 
thereupon,  unless  the  Court  or  a  Judge  otherwise  orders,  sign 
judgment  for  his  costs  up  to  the  time  of  the  pleading  of 
such  defence  [Order  XXIV.,  r.  3]. 

3.  Objection  in  point  of  law. — Any  party  is  entitled  to 
raise  by  his  pleading  any  point  of  law,  which,  by  Order 
XXV.,  r.  2— 

Either  (1)  may  be  disposed  of  at  or  after  the  trial  by  the 
Judge  who  tries  the  case, 

or  (2)  by  consent  of  the  parties,  or  by  order  of  the  Court 
or  a  Judge  on  the  application  of  either  party,2  may 
be  set  down  for  hearing  and  disposed  of  before 
trial. 

If,  in  the  opinion  of  the  Court  or  a  Judge,  the  decision  of 
such  point  of  law  substantially  disposes  of  the  whole  action, 
or  of  any  distinct  cause  of  action,  ground  of  defence,  set-off, 
counterclaim,  or  reply  thereon,  the  Court  or  Judge  may 
thereupon  dismiss  the  action  or  make  such  order  therein  as 
may  be  just  [Order  XXV,  r.  3]. 

Before  1883  the  method  of  disputing  the  sufficiency  in 
law  of  a  pleading  was  by  means  of  a  demurrer.  The  party 
demurring  was  taken  to  admit  the  truth  of  the  facts  alleged 
in  the  opposite  pleading  while  he  denied  their  sufficiency 

1  Ellis  v.  Munson,  35  L.  T.  585. 

2  Usually  by  notice  under  Order  XXX.,  r.  5. 

P.  5 
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in  law  to  support  the  claim  or  defence.  The  effect  of  the 
pleading  was  therefore  to  raise  an  issue  of  law  as  distinct 
from  an  issue  of  fact.  Demurrers  were  abolished  in  1883,1 
but  a  party  who  wishes  to  question  the  sufficiency  in  law 
of  his  opponent's  pleading  has  three  courses  open  to  him. 

1.  He  can  wait  until  the  trial  and  then  raise  the  point  of 

law.8 

2.  He  can  apply  under  Order  XXV.,  r.  4,  to  have  the 

pleading  struck  out.8 

3.  He  can  raise  the  point  of  law  by  his  pleadings  and 

have  it  disposed  of  before  trial. 

He  is  always  entitled  to  raise  any  point  of  law  by  his 
pleadings,  but  is  not  bound  to  do  so  unless  he  desires  to 
have  it  disposed  of  before  trial :  at  the  trial  he  may  raise 
any  point  of  law  whether  pleaded  or  not ;  if  he  can  succeed 
on  the  facts  he  may  not  require  to  raise  any  question  of 
law,  but  if  he  is  defeated  upon  the  facts  he  can  then  fall 
back  upon  the  point  of  law.  An  objection  in  point  of  law 
may  be  pleaded  together  with  any  ground  of  defence  or 
reply  upon  the  facts,  but  must  always  be  pleaded  explicitly 
and  in  a  separate  paragraph.*  It  can  be  raised  only  where 
the  defect  is  apparent  on  the  face  of  the  pleading ;  the  party 
objecting  cannot  state  new  facts  which  would  make  his 
opponent's  pleading  bad  in  law  or  suggest  possibilities 
which  might  have  that  effect.  Finally,  the  objection  must 
be  one  of  substance ;  no  technical  objection  can  be  raised  to 
any  pleading  on  the  ground  merely  of  an  alleged  want  of 
form  [Order.,  XIX.,  r.  26]. 

In  the  King's  Bench  Division  a  point  of  law  set  down  for 
hearing  before  trial  is  placed  in  a  special  list  and  heard 
before  a  Judge  in  Court. 

The  party  who  raises  the  objection  is  entitled  to  begin,5 
and  for  the  purposes  of  his  argument  is  taken  to  admit  all 

1  Order  XXV.,  r.  1. 

2  Stokes  v.  Grant,  4  C.  P.  D.  25. 

•  Pott,  p.  39. 

*  See  Stokes  T.  Qrant,  4  C.  P.  D.  25. 

8  Steven*  y.  Chown,  [1901]  1  Ch.  894. 
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the  facts  alleged  in  his  opponent's  pleading.1  If  the 
objection  is  upheld  the  Court  may  allow  the  pleading  to  be 
amended,  but  if  no  legitimate  amendment  can  possibly 
improve  the  case  of  the  party  at  fault  the  action  will  be 
dismissed. 

Examples  of  objections  in  point  of  law : 

1.  "  The  defendant  will  submit  that  the  Statement  of  Claim  discloses 

no  cause  of  action."  2 

2.  "The  defendants  submit  as  a  matter  of  law  that  the  damages 

sought  to  be  recovered  herein  are  too  remote  and  that  the 
Statement  of  Claim  on  the  face  thereof  discloses  no  cause  of 
action."3 

3.  "  The  claim  of  the  plaintiffs  is  barred  by  reason  of  s.  1  of  the 

Public  Authorities  Protection  Act,  1893."* 

Set-off  and  Counterclaim. 

Set-off  and  Counterclaim  are  both  the  creatures  of 
statute.  At  Common  Law  a  defendant  who  had  any  cross- 
claim  against  the  plaintiff  could  not  set  it  up  in  the 
plaintiff's  action ;  he  was  obliged  to  bring  a  separate  and 
independent  action,  with  the  result  that  there  would  be 
two  separate  and  independent  judgments. 

Under  the  present  system  of  pleading  a  defendant  may 
set  up  any  legal  or  equitable  cross-claim  in  the  plaintiffs 
action,  with  the  result  that  there  may  be  one  judgment  on 
the  claim  and  cross-claim.  A  cross-claim  may  be  raised  in 
all  cases  as  a  Counterclaim  and  in  some  cases  as  a  Set-off. 
The  right  to  plead  a  Set-off  was  first  given  by  the  Statutes 
of  Set-off  (2  Geo.  II.  c.  22,  *.  18 ;  8  Geo.  II.  c.  24,  **.  4  and  5) ; 
the  right  to  set  up  a  Counterclaim  was  introduced  by  s.  24  (8) 
of  the  Judicature  Act,  1873,  and  is  now  regulated  by 
Order  XIX.,  r.  3.,  and  Order  XXI.,  rr.  10— 17.5 

1  Burrows  v.  Rhodes,  [1899]  1  Q.  B.  at  p.  821. 

2  Burrows  v.  Rhodes,  [1899]  1  Q.  B.  816. 
8  Dulieu  v.  White,  [1901]  2  K.  B.  669. 

*  Markey  v.  Tolworth,  etc.,  Board,  [1900]  2  Q.  B.  454. 

*  The  Statutes  of  Set-off  were  replaced  by  s.  24  (3)  of  the  Judicature  Act, 
1873,  and  were  repealed  by  statutes  of  1879  and  1883,  which,  however,  pro- 
vided that  the  repeal  should  not  affect  any  principle  or  rule  of  law  estab- 
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Differences  between  Set-off  and  Counterclaim.1 

A.  Set-off. — 1.  The  plea  of  set-off  is  available  only  where 
the  claims  on  both  sides  are  in  respect  of  liquidated  debts 
or  money  demands  which  can  be  readily  ascertained,2  and 
only  where  the  defendant's  claim  is  in  respect  of  a  debt  due 
and  legally  enforceable  at  the  date  of  the  writ.8  The 
Statutes  of  Set-off  applied  only  to  legal  claims,  which  alone, 
therefore,  could  be  set  off  in  the  Common  Law  Courts. 

The  Courts  of  Equity,  however,  applied  the  principle  to 
equitable  claims,  and  now,  since  the  Judicature  Act,  1873, 
equitable  set-offs  are  recognised  in  the  King's  Bench 
Division. 

2.  A  Set-off  can  be  used  only  as  a  shield,  not  as  a  sword. 
For  the  purposes  of  pleading,  judgment  and  costs,  it  is 
merely  a  defence,  and  not  an  independent  action.4  It  may 
equal  the  plaintiff's  claim,  and  in  that  case  the  plaintiff  will 
fail  in  the  action  and  the  defendant  will  get  the  costs.  But 
it  cannot  overtop  the  plaintiff's  claim :  the  defendant 
cannot  under  a  plea  of  set-off  obtain  any  judgment ;  if  the 
debt  due  to  the  defendant  exceeds  that  due  from  him  to  the 
plaintiff  he  cannot  recover  the  excess ;  if  the  plaintiff's 
action  is  discontinued,  the  defendant  cannot  claim  to  have 
his  set-off  tried.4 

Both  the  claim  and  the  set-off  must  be  in  respect  of 

lished  by  or  under  the  repealed  enactments.  Accordingly  the  distinction 
between  a  Set-off  and  a  Counterclaim  still  remains,  though  not  expressly 
provided  for  by  the  Judicature  Act,  1873. 

1  See  Stooke  v.  Taylor,  5  Q.  B.  D.  569  ;  Gatlwrcolc  v.  Smith,  7  Q.  B.  D.  626. 

2  One  class  of  exceptions  to  this  rule  existed  even  before  the  Judicature 
Act,  1873.    When  an  action  was  brought  for  the  price  of  a  chattel  sold  with 
a  warranty  or  of  work  to  be  performed  under  a  contract,  the  defendant, 
although  he  did  not  and  could  not  raise  a  set-off  properly  so  called,  might, 
instead  of  bringing  a  cross-action  for  damages  for  breach  of  warranty  or 
breach  of  contract,  show  by  way  of  defence  that  the  chattel  or  work  was 
diminished  in  value  by  non-compliance  with  the  warranty  or  the  terms  of 
the  contract,  and  to  that  extent  might  reduce  the  claim.    But  he  could  not, 
in  the  plaintiffs  action,  give  effect  to  any  claim  for  consequential  damages 
(Mendel  \.  Steel,  8  M.  &  W.  at  p.  870  ;  Street  v.  Slay,  2  B.  &  Ad.  456). 

»  Rawley  v.  Rawley,  1  Q.  B  D.  460  ;  Ricluirds  v.  James,  2  Ex.  471. 
4  Stooke  v.  Taylor,  5  Q.  B.  D.  at  p.  575. 
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amounts  due  to  and  from  the  same  parties  in  the  same 
rights.  If  the  action  is  for  a  debt  due  from  the  defendant 
to  the  plaintiff  separately,  the  defendant  cannot  set  off  a 
debt  due  to  him  from  plaintiff  jointly  with  others.1  Nor 
can  a  debt  due  to  a  person  in  a  representative  capacity,  e.g. 
as  executor,  be  set  off  against  a  debt  due  from  him 
personally.2 

B.  Counterclaim. — A  counterclaim  is  for  all  purposes  except 
execution  a  separate  action  tried  at  the  same  time  as  the 
plaintiff's  action.  It  is  the  assertion  of  an  independent 
demand  which  does  not  answer  or  destroy  the  claim  of  the 
plaintiff.  It  is  not  confined  to  debts  or  liquidated  damages, 
nor  need  the  claim  of  the  defendant  be  analogous  to  that  of 
the  plaintiff  or  arise  out  of  the  same  transaction.3  A  claim 
founded  on  contract  may  be  opposed  to  one  founded  on 
tort,  or  vice  versd ;  a  claim  for  an  injunction  may  be 
opposed  to  a  claim  for  damages :  anything  which  can  be 
the  subject  of  an  action  can  also  be  the  subject  of  a  counter- 
claim, even  though  the  defendant's  right  accrued  after  the 
issue  of  the  writ. 

If  the  plaintiff's  action  is  stayed,  dismissed,  or  dis- 
continued the  defendant  can  nevertheless  proceed  with 
his  counterclaim  [Order  XXI.,  r.  16] ;  and  if  the  plaintiff 
makes  default  in  delivering  a  Eeply  to  the  Counterclaim  the 
defendant  may  set  down  the  action  on  motion  for  judgment 
[Order  XXVIL,  r.  11 ;  see  ante,  p.  55] . 

A  counterclaim  must  always  be  against  the  plaintiff,  and 
must  be  a  claim  against  him  in  the  same  capacity  as  that 
in  which  he  is  sued.  Thus  a  defendant  who  is  sued  in 

1  Arnold  v.  Bainbrigge,  9  Ex.  153. 

2  Jfiddleton  v.  Pollock,  20  Eq.  29. 

3  Where,  however,  a  sovereign  prince  or  state,  not  subject  to  the  juris- 
diction of  English  Courts,  submits  to  bring  an  action  in  this  country  the 
defendant  can  use  a  counterclaim  only  as  a  shield,  not  as  a  sword  ;  he  cannot 
raise  any  counterclaim  which  is  in  the  nature  of  a  cross-action  (Imperial 
Japanese   Government  v.  P.  $•  0.  Navigation   Company,  [1895]  A.  C.  644). 
So,  also,  when  a  debt  is  assigned,  the  debtor,  if  sued  by  the  assignee,  can  set 
off  against  the  plaintiffs  claim  any  damages  which  he  claims  from  the 
assignor  in  respect  of  the  same  transaction,  but  he  cannot  counterclaim  so 
as  to  recover  any  excess  from  the  plaintiff  (Young  \.  Kitchin,  3  Ex.  D.  127). 
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respect  of  a  debt  due  from  him  personally  to  the  plaintiff 
cannot  set  up  a  counterclaim  in  respect  of  a  debt  due  from 
the  plaintiff  to  him  as  the  executor  of  another  person.1 

But  by  s.  24  (3)  of  the  Judicature  Act,  1878,  if  a  counter- 
claim arises  out  of  the  subject-matter  of  the  action  it  may 
be  brought  against  the  plaintiff  jointly  with  another  person 
who  is  not  already  a  party  to  the  action.  The  counterclaim 
must  in  that  case  be  served  on  the  third  person  so  brought 
in  [Order  XXI,  rr.  11  and  12]. 

On  the  other  hand,  the  defendant  cannot  join  a  third  person 
as  a  counterclaimant  with  himself  against  the  plaintiff.3 

Judgment. — If  the  plaintiff  succeeds  in  his  claim  and  the 
defendant  in  his  counterclaim,  the  Court  or  Judge  may 
either  (a)  give  separate  judgments  on  the  claim  and  counter- 
claim,3 or  (b)  if  there  is  a  balance  in  favour  of  the  defendant, 
give  him  judgment  for  that  balance.4  In  either  case  the 
costs  of  the  claim  and  counterclaim  are  taxed  separately  as 
if  they  were  independent  actions.5  If  the  costs  follow  the 
event 6  the  plaintiff  will  get  his  costs  of  the  claim  and  the 
defendant  his  costs  of  the  counterclaim.  Execution  can, 
however,  be  issued  only  for  the  balance  and  in  favour  of  the 
one  who  has  that  balance,  and  this  applies  both  to  the 
amount  recovered  and  the  costs.7 

Pleading. — Both  a  set-off  and  a  counterclaim  must  be 
specially  pleaded,  but  the  manner  of  pleading  is  different ;  a 
set-off  is  included  in  the  defence,  while  a  counterclaim  is 
pleaded  separately.8 

If  the  writ  has  been  indorsed  for  trial  without  pleadings, 
and  the  defendant  does  not  take  out  a  summons  for  the 

1  Macdonald  v.  Carrington,  4  C.  P.  D.  28. 

8  Fender  v.  Taddei,  [1898]  1  Q.  B.  798. 

9  Provincial  Sill  Posting  Company  v.  Low  Moor  Iron  Company,  [1909]  2 
K.  B.344. 

<  Order  XXI.,  r.  17. 

•  Shrapnel  v.  Laing,  20  Q.  B.  D.  334  ;  Atlas,  etc.,  Company  v.  Miller, 
[1898]  2  Q.  B.  500. 

«  See  post,  p.  109. 

7  Stumore  v.  Campbell,  [1892]  1  Q.  B.  at  p.  317. 

3  If,  however,  the  facts  have  been  already  stated  in  the  pleadings  they  need 
not  be  repeated  in  the  counterclaim  (Birmingham  Estatet  Company  v.  Smita 
13  Ch.  D.  at  p.  509).  See  Appendix,  Form  4. 
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delivery  of  a  Statement  of  Claim,  he  cannot  rely  on  any 
set-off  or  counterclaim  unless  he  has  given  notice  to  the 
plaintiff  stating  the  grounds  and  particulars  on  which 
he  relies  [Order  XVIIlA.,  r.  5]. 

If  a  set-off  or  counterclaim  is  of  such  a  nature  that 
it  cannot  conveniently  be  disposed  of  in  the  plaintiffs  action, 
the  Court  or  a  Judge  may,  on  the  application  of  the 
plaintiff,  refuse  to  allow  it  to  be  set  up  in  the  action  [Order 
XIX.,  r.  3,  and  Order  XXI.,  r.  15]. 

A  counterclaim  is  subject  to  the  same  rules  of  pleading  as 
a  Statement  of  Claim,  and  may  be  struck  out  if  it  discloses 
no  cause  of  action  or  improperly  joins  claims  which  cannot 
be  joined  without  leave.1  A  defendant  has  no  business  to 
put  in  a  counterclaim  except  where  an  action  can  be 
brought.2 

Reply  and  Defence  to  Counterclaim. 

The  Reply  is,  strictly  speaking,  the  plaintiff's  answer  to 
the  defence,  but  the  word  is  also  used  in  the  Eules  to  denote 
the  plaintiff's  defence  to  a  counterclaim  by  the  defendant. 
No  Reply  of  any  kind  can  be  delivered  unless  ordered 
[Order  XXIII.,  r.  I].3  If  on  the  hearing  of  the  summons  for 
directions  the  defendant  states  that  he  intends  to  set  up  a 
counterclaim,  an  order  may  then  be  made  for  the  delivery 
of  a  Reply  ;  in  all  other  cases  a  special  application  must  be 
made  after  delivery  of  the  Defence.  If  a  Reply  is  ordered  it 
must  be  delivered  within  the  time  specified  in  the  order,  or, 
if  no  time  is  specified,  within  ten  days  after  delivery  of  the 
Defence  [Order  XXIII.,  r.2]. 

In  replying,  just  as  in  answering  a  Statement  of  Claim, 
the  party  pleading  may  either  traverse,  confess  and  avoid, 
or  take  an  objection  in  point  of  law,  and  so  far  as  con- 
cerns the  form  and  manner  of  pleading  most  of  the  rules 

1  Compton  v.  Preston,  21  Ch.  D.  138. 

2  Birmingham  Estates  Company  v.  Smitfi,  13  Ch.  D.  at  p.  509. 

8  This  Rule  does  not  apply  to  a  Defence  to  Counterclaim  by  a  person  who  is 
not  an  original  party  to  the  action  but  is  brought  in  by  the  Counterclaim 
(ante,  p.  70).  In  this  case  a  Reply  must  be  delivered  within  the  time 
allowed  for  delivery  of  a  Defence  to  a  Statement  of  Claim,  and  no  leave  is 
required  [Order  XXI.,  r.  14]. 
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applicable  to  the  Defence  apply  also  to  the  Reply  j1  different 
rules  apply,  however,  to  the  pleading  of  a  Reply,  in  the 
strict  sense,  and  a  Defence  to  a  Counterclaim. 

A.  Where  there  is  no  Counterclaim  no  Reply  is  necessary 
if   the  plaintiff  intends   merely   to  traverse  the   Defence, 
because,  if  no  Reply  is  delivered,  all  material  statements  in 
the  Defence  are  deemed  to  have  been  denied  and  put  in 
issue   [Order  XXVII.,   r.   18].      If,  however,  the  plaintiff 
desires  to  allege  fresh  facts  by  way  of  confession  and  avoid- 
ance, or  to  raise  an  objection  in  point  of  law,  he  must  deliver 
a  Reply. 

Form  and  contents  of  Reply. — If  the  Reply  is  a  mere 
traverse  it  is  never  necessary,  even  where  a  Reply  is  for  any 
reason  delivered,  to  specifically  deny  all  the  allegations  in 
the  Defence ;  the  plaintiff  may  simply  join  issue  with  the 
defendant  on  his  Defence,  and  such  joinder  of  issue  operates 
as  a  denial  of  all  the  material  allegations  of  fact  in  the 
Defence  [Order  XIX.,  r.  18].  All  matters  of  confession  and 
avoidance  or  objections  in  point  of  law  must  on  the  other 
hand  be  pleaded  fully  and  specifically  exactly  in  the  same 
manner  as  in  a  Defence  and  subject  to  all  the  Rules. 

Where  the  plaintiff  replies  specially  he  may  not  make 
any  "  departure  "  in  pleading,  i.e.,  he  must  not  allege  any 
facts  inconsistent  with  his  previous  pleading  or  raise  a  new 
ground  of  claim  [Order  XIX.,  r.  16]. 

B.  Where  the  Reply,  or  any  part  of  it,  is  a  Defence  to  a 
Counterclaim  the  plaintiff  cannot  simply  join  issue,  but  must 
answer   specifically  all   the   allegations   of   fact   which  he 
denies.3      If  no  Reply  is  delivered  the  defendant  may  under 
Order  XXVII.,  r.  11,  move  for  judgment  on  his  counter- 
claim. 

Form  and  contents. — The  counterclaim  being  a  cross-action, 
a  Defence  to  Counterclaim  is  in  every  way  governed  by  the 
rules  applicable  to  Defences.  The  provisions  of  Order 
XIX.,  r.  16,  as  to  "  departure "  do  not  apply,  and  the 

1  Kg.,  Order  XXI.,  r.  19,  ante,  p.  58  ;  Order  XIX.,  r.  15,  antf,  p.  60 ; 
Order  XIX.,  r.  20,  ante,  p.  61. 
8  Williamson  v.  L.  %  N.  W.  Ry.  Co.,  12  Ch.  D.  at  p.  794. 
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plaintiff  may  plead  anything  that  would  be  pleadable  by 
way  of  defence  to  a  cross-action.  He  may  even  counter- 
claim to  it,  provided  that  he  does  not  set  up  his  counterclaim 
as  an  independent  claim  but  relies  on  it  merely  as  a 
protection  to  the  counterclaim  of  the  defendant. 

Example : 

A.  claimed  from  B.  £650  as  the  price  of  goods  supplied.  B.  in  his 
Defence  admitted  liability  for  only  £113  and  counterclaimed  for 
damages  for  breach  of  a  special  contract  relating  to^  the  sale  of  the 


A.  in  his  Reply  joined  issue  as  to  the  Defence,  and  as  to  the  Counter- 
claim pleaded  (1)  that  the  contract  was  not  binding  on  him ;  (2)  that, 
if  binding,  he  had  suffered  damages  through  breaches  of  it  by  B., 
which  damages  he  counterclaimed  to  set  off  against  B.'s  counter- 
claim. 

Held,  that  as  A.  did  not  wish  to  rely  on  the  special  contract  and  was 
not  raising  an  independent  counterclaim  but  merely  a  shield  and  pro- 
tection against  B.'s  counterclaim,  he  might  properly  do  so  in  his 
reply.1 

Amendment  of  Writ  and  Pleadings. 

1.  Amendments  that  can  be  made  without  leave. 

(a)  The  Statement  of  Claim,  whether  indorsed  on  the  writ 

or  not,  can  without  any  leave  be  amended  once 
before  the  expiration  of  the  time  limited  for  Reply 
and  before  replying,  or,  if  no  Defence  is  delivered, 
before  four  weeks  from  the  appearance  of  the 
defendant,  or,  if  a  Defence  is  delivered  but  no  order 
for  a  Reply  is  made,  within  ten  days  from  delivery 
of  the  Defence  [Order  XXVIII.,  r.  2], 

(b)  A  Counterclaim  may  without  any  leave  be  amended  at 

any  time  before  the  expiration  of  the  time  allowed 
for  answering  the  Reply  and  before  answering,  or, 
if  there  is  no  Reply,  within  twenty-eight  days  from 
Defence  [Order  XXVIIL,  r.  8]. 

The  opposite  party  may,  within  eight  days  after  delivery 
to  him  of  the  amended  pleading,  apply  to  the  Court  or  Judge 
to  disallow  the  amendment,  when  it  may  either  be  disallowed 

1  Renton,  Gibbs  #  Co.,  Ltd.  T.  Neville  &  Co.,  [1900]  2  Q.  B.  181. 
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or  allowed  subject  to  such  terms  as  to  costs  or  otherwise  as 
may  be  just  [Order  XXVIII.,  r.  4]. 

Subject  to  the  foregoing  Rule  the  opposite  party  must 
plead  to  the  amended  pleading,  or  amend  his  pleading 
within  the  time  he  then  has  to  plead  or  within  eight  days 
from  delivery  of  the  amendment.  If  he  has  already  pleaded 
and  does  not  plead  again  or  amend  he  is  deemed  to  rely  on 
his  original  pleading  [Order  XXVIII.,  r.  5]. 

The  costs  of  any  amendment  under  Rules  2  and  3  must 
be  borne  by  the  party  amending,  unless  the  Court  or  a  Judge 
otherwise  orders  [Order  XXVIII.,  r.  IS].1 

2.  Amendments  by  leave. — In  all  cases  except  those  falling 
within  Rules  2  and  3  an  amendment  requires  leave.  Thus 
neither  a  writ,  unless  specially  indorsed,  nor  a  Defence  can 
be  amended  without  leave. 

Application  for  leave  to  amend  may  be  made  to  the  Court 
or  a  Judge  at  any  stage  of  the  proceedings,  or  to  the  Judge  at 
the  trial  of  the  action,  and  any  amendment  necessary  for 
determining  the  real  questions  in  dispute  may  be  made  on 
such  terms  as  to  costs  or  otherwise  as  may  be  just  [Order 
XXVIIL,  rr.  1,  6].« 

As  a  general  rule,  any  amendment  will  be  allowed  under 
the  last-mentioned  Rules,  except  where  the  party  applying 
has  acted  in  bad  faith  or  the  amendment  cannot  be  made 
without  injustice  to  the  other  side.8  But  no  amendment 
will  be  allowed  where  the  opposite  party  cannot  be  compen- 
sated by  costs  or  otherwise,4  or  where  his  existing  rights 
would  be  prejudiced.5 

1  An  indorsement  or  pleading  may  be  amended  either  by  red-ink  altera- 
tions or  by  a  new  document.  In  either  case  it  must  be  marked  in  the  title 
as  '•  Amended,"  and,  if  the  amendment  is  made  by  order,  with  the  date  of 
the  order.  It  must  be  delivered  to  the  opposite  party  within  the  time 
allowed  for  the  amendments  [Order  XXVIII.,  rr.  8,  9,  10]. 

a  See  also  Order  XVI.,  r.  11,  ante,  p.  6. 

8  Cropper  v.  Smith,  26  Ch.  D.  700. 

*  TtUesley  v.  Harper,  10  Ch.  D.  393  ;  Steward  v.  North  Metropolitan 
Tramways  Co.,  16  Q.  B.  D.  556. 

5  Weldon  v.  Neal,  19  Q.  B.  D.  391  (plaintiff  not  allowed  to  amend  by 
setting  up  fresh  claims  which  since  the  issue  of  the  writ  had  become  barred 
by  the  Statute  of  Limitations). 


PLEADINGS  75 

3.  Amendment  by  the  Court. — By  Order  XXVIIL,  r.  12, 
the  Court  or  a  Judge  may  at  any  time,  on  such  terms  as 
to  costs  or  otherwise  as  maybe  just,  and  without  any  applica- 
tion by  either  party,  amend  any  defect  or  error  in  any  pro- 
ceedings and  make  all  necessary  amendments  for  the  purpose 
of  determining  the  real  issue. 

Notice  of  Trial. 

Notice  of  trial  may  be  given  by  the  plaintiff  with  the 
Eeply  (if  any),  whether  it  closes  the  pleadings  or  not,  or, 
where  no  Reply  has  been  ordered,  on  the  expiration  of  four 
days  from  delivery  of  the  defence,  or  at  any  time  after  the 
issues  of  fact  are  ready  for  trial  [Order  XXXVI.,  r.  11]. 

If  the  plaintiff  does  not  give  notice  of  trial  within  six 
weeks  from  the  time  when  he  first  became  entitled  to  do  so, 
the  defendant  may  either  give  notice  of  trial  or  may  apply  to 
the  Court  or  a  Judge  to  dismiss  the  action  for  want  of 
prosecution  [Order  XXXVI.,  r.  12]. 

Ten  days'  notice  of  trial  must  be  given,  unless  the  party 
to  whom  it  is  given  has  consented  or  been  ordered  to 
take  "  short  notice,"  which,  unless  otherwise  ordered,  is 
four  days  [Order  XXXVI.,  r.  14]. 

In  London,  Middlesex,  Manchester  and  Liverpool  the  trial 
must  be  entered  by  one  of  the  two  parties  within  six  days 
after  notice  of  trial,  which  otherwise  will  be  no  longer  in  force. 

If  the  party  giving  notice  fails  to  enter  the  trial  on 
the  day  of  giving  notice  or  the  next  day,  the  party  to 
whom  notice  is  given  may  within  the  four  following  days 
enter  the  trial  [Order  XXXVL,  rr.  15,  20].  If  the  action  is 
to  be  tried  at  Assizes  in  any  other  place,  either  party  may, 
after  notice  of  trial  has  been  given,  enter  the  trial  at  any 
time  not  less  than  seven  days  before  the  commission  day, 
unless  the  time  is  extended  by  special  leave  [Order  XXX VI., 
r.  22s]. 

Discontinuance. 

In  many  cases  an  action  never  gets  to  trial,  either  because 
it  is  "  settled  "  by  a  compromise  between  the  parties  or 
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because  one  of  the  parties,  finding  that  he  cannot  succeed, 
has  "  discontinued."  The  effects  of  a  discontinuance  vary 
according  to  the  circumstances  under  which  it  takes  place. 

1.  Discontinuance  without  leave. — The  plaintiff  may  at  any 
time  before  receipt  of  the  Defence,  or,  after  receipt  of  Defence 
before  taking   any  other  proceeding  except  interlocutory 
applications,  wholly  discontinue  his  action  or  withdraw  any 
part  of  his  cause  of  action.     Notice  in  writing  must  be  given 
to  the  defendant,  who  may  then  tax  his  costs  of  the  action 
or  the  costs  occasioned  by  the  part  withdrawn,  and  if  they 
are  not  paid  within  four  days  after  taxation  may  sign  judgment 
for  them.     The  discontinuance  or  withdrawal  is  not  in  this 
case  a  defence  to  any  subsequent  action  [Order  XXVI.,  rr. 
1,3]. 

If,  therefore,  the  obstacle  in  the  way  of  the  plaintiff's  success 
was  merely  a  temporary  one,  due,  for  example,  to  his  inability 
to  procure  necessary  evidence,  he  may  in  this  case  bring  a 
fresh  action  if  he  can  succeed  in  overcoming  his  difficulties. 

2.  Discontinuance  by  leave. — In  all  other  cases  a  plaintiff 
cannot  discontinue  without  leave  of  the  Court  or  a  Judge. 
A  defendant  can  never  withdraw  a  Defence  or  Counterclaim 
without  leave.     Where  the  application  is  to  discontinue  a 
claim  or  counterclaim  the  Court  or  Judge  may  either  refuse 
leave  and  give  judgment  for  the  other  party  or  may  give 
leave  on  such  terms  as  will  be  just  [Order  XXVI.,  r.  1].     The 
party  discontinuing  will  as  a  rule  be  ordered  to  pay  the  costs, 
and  a  condition  may  also  be  imposed  that  no  other  action 
shall  be  brought.1 

If  the  Defence  is  withdrawn  the  plaintiff  is  entitled  to  move 
for  judgment  under  Order  XXVII.  r.,  1]. 

1  Hett  v.  Labouchere.,  14  Times  Rep.  350. 


CHAPTER  IV. 

APPLICATIONS   IN   AN   ACTION. 

BETWEEN  the  service  of  the  writ  and  the  closing  of  the 
pleadings  it  is  possible  that  various  applications  may  be 
made  to  the  Court,  some  for  the  purposes  of  the  proceedings 
in  the  action,  others  with  the  object  of  putting  an  end  to 
the  action.  A  few  of  the  most  common  applications  will  be 
dealt  with  in  this  chapter.  Unless  otherwise  stated,  they  are 
in  each  case  made,  in  the  first  instance,  by  a  summons  to  a 
Master,  or,  if  a  summons  for  directions  has  been  taken  out, 
by  notice  under  Order  XXX.,  r.  5 1 

Setting  Aside  a  Writ. 
[Order  XII.,  r.  30]. 

A  defendant  before  appearing  may  apply  — 

(a)  To  set    aside  the    writ    on    the    ground    of  some 

irregularity  in  itself,  as,  e.g.,  on  the  ground  of 
improper  joinder  of  causes  of  action,  or  on  the 
ground  of  an  irregularity  in  its  issue,  as,  e.g.,  on  the 
ground  that  it  was  issued  without  leave  ; 2 

(b)  To  set  aside  service  of  the  writ  or  of  notice  of  the 

writ  on  the  ground  of  irregularity  in  the  manner  of 
service ; 

(c)  To  discharge  an  order  authorising  service. 

If  the  application  is  to  set  aside  an  order  for  service  out 
of  the  jurisdiction,  or  a  writ,  issued  for  service  out  of  the 
jurisdiction  or  service  of  such  writ,  it  is  made  by  summons 
to  the  Judge  in  Chambers ;  in  other  cases  by  summons 
to  a  Master  in  Chambers.  The  summons  must  state  the 
grounds  of  the  irregularity  and  must  be  supported  by 
affidavit. 

1  Ante,  p.  31.  2  Ante,  p.  22. 
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By  Order  LXX.,  r.  2,  no  application  to  set  aside  any 
proceeding  for  irregularity  shall  be  allowed  if  the  party 
applying  has  taken  any  fresh  step  with  knowledge  of  the 
irregularity.  Appearance  constitutes  a  "  fresh  step,"  and 
therefore  after  unconditional  appearance  a  defendant  cannot 
object  to  any  irregularity  in  the  service  or  issue  of  the  writ 
of  which  he  had  knowledge.  But  in  order  to  prevent  judg- 
ment from  being  entered  in  default  of  appearance  the  defen- 
dant may  by  leave  of  a  Master  enter  a  conditional  appearance, 
which  will  not  prejudice  his  application.  If,  however,  the 
application  is  not  made  within  the  time  allowed  by  the  order 
giving  leave,  the  appearance  becomes  unconditional.  The 
defendant  may  also  preserve  his  rights  to  object  to  an 
irregularity  if  he  appears  under  protest,  in  which  case  the 
protest  may  be  indorsed  on  the  appearance  or  may  be  made 
by  a  separate  notification  to  the  plaintiffs  solicitors.1 

Applications  under  the  Arbitration  Act. 

By  s.  27  of  the  Arbitration  Act,  1889,  a  submission  to 
arbitration  means  a  written  agreement  to  submit  present  or 
future  differences  to  arbitration. 

Where  a  party  to  a  submission  or  any  person  claiming 
under  or  through  him  commences  any  legal  proceedings  in 
any  Court  against  any  other  party  to  the  submission  or  any 
person  claiming  through  or  under  him  in  respect  of  any 
matter  agreed  to  be  referred,  any  party  to  such  legal  proceed- 
ings may,  at  anytime  after  appearance  and  before  delivering  any 
pleadings  or  taking  any  other  steps  in  the  proceedings,  apply  to 
that  Court  to  stay  the  proceedings,  and  that  Court,  or  a  Judge 
thereof,  if  satisfied  that  there  is  no  sufficient  cause  why  the 
matter  should  not  be  referred  in  accordance  with  the  sub- 
mission and  that  the  applicant  was,  at  the  time  when  the 
proceedings  were  commenced,  and  still  remains,  ready  and 
willing  to  do  all  things  necessary  to  the  proper  conduct  of 
the  arbitration,  may  make  an  order  staying  the  proceedings 
[s.  4]. 

»  See  Firth  if  Sow  v.  De  lat  Rlvat,  [1893]  1  Q.  B.  768. 
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The  expression  "  step  in  the  proceedings  "  means  some- 
thing in  the  nature  of  an  application  to  the  Court,  and  does  not 
include  negotiation  or  correspondence  between  the  parties.1 

The  presumption  is  that  the  agreement  for  arbitration 
ought  to  be  acted  upon,  and  it  is  for  the  party  opposing  the 
application  to  show  that  the  dispute  ought  not  to  be  referred 
to  arbitration.2 

The  mere  fact  that  an  arbitrator  named  by  the  sub- 
mission has  an  interest  in  the  dispute  or  that  he  might 
have  a  bias  is  not  a  sufficient  reason  for  allowing  the  action 
to  proceed ;  it  must  be  shown  that  there  is  a  probability  that 
he  will  be  guilty  of  some  misconduct  and  will  not  act  fairly.8 

Interpleader. 

Where  a  person  is  under  any  liability  for  any  debt, 
money,  goods  or  chattels  for  or  in  respect  of  which  he  is,  or 
expects  to  be,  sued  by  two  or  more  parties  making  adverse 
claims  thereto,  he  may  take  out  a  summons  *  calling  on  the 
claimants  to  appear  and  state  the  nature  and  particulars 
of  their  claims  and  either  to  maintain  or  relinquish  them 
[Order  LVIL,  rr.  1,  5]. 

Relief  by  interpleader  is  granted  only  where  the  person 
seeking  relief  admits  liability  to  one  of  the  claimants  and 
desires  to  be  protected  against  making  payment  or  delivery 
to  the  wrong  person.5 

Examples: 

1.  A.  in  his  own  name  contracted  to  do  work  for  B.  and  received 
some  payments  on  account.  B.  then  received  notice  from  C.  that  A. 

1  Ires  and  Barker  v.  Willam,  [1894]  2  Ch.  478  ;  Sartlett  v.  Fortft  Hotel, 
[1895]  1  Q.  B.  850  ;  [1896]  A.  C.  1. 

2  Vawdrey  v.  Simpson,  [1896]  1  Ch.  166. 

3  Ires  and  Barker  v.  Willang,  [1894]  2  Ch.  at  p.  488. 

4  If  no  action  is  pending  the  application  is  by  originating  summons 
returnable  before  a  Master  [Order  LIV.,  r.  4].    If  an  action  is  pending  the 
application  is  by  an  ordinary  summons  in  the  action. 

*  Attenbormi-gh  v.  St.  Katharine^s  Dock  Company,  3  C.  P.  D.  450.  This 
interpleader  by  a  stakeholder  must  be  distinguished  from  interpleader  by  a 
sheriff,  who,  by  the  same  Order,  has  a  similar  power  of  claiming  relief  where 
a  claim  to  any  money,  goods  or  chattels  taken  or  intended  to  be  taken  in 
execution,  or  the  proceeds  or  value  of  such  goods  or  chattels,  is  made  by  any 
person  other  than  the  execution  debtor. 
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was  C.'s  agent  and  that  any  further  payments  to  A.  would  be  at  B.'s 
peril.  A.  completed  the  work  and  brought  an  action  for  the  balance, 
which  was  admitted  by  B.  to  be  due  to  some  one.  Held,  that  B. 
was  entitled  to  relief  by  interpleader.1 

2.  A.  sues  B.  for  retaining  certain  share  certificates,  B.  alleges 
that  the  shares  are  also  claimed  by  C.  and  that  he  expects  to  be  sued 
by  C.  for  the  recovery  of  the  shares.  B.  is  entitled  to  interplead.2 

The  applicant  must  satisfy  the  Master  by  affidavit  or 
otherwise — 

(a)  That  he  is  willing  to  pay  or  transfer  the  subject- 

matter  into  Court  or  to  dispose  of  it  as  the  Master 
may  direct ;  and 

(b)  That  he  claims  no  interest  in  the  subject-matter  in 

dispute,  other  than  for  charges  or  costs ;  and 

(c)  That  he  is  not  acting  in  collusion  with  any  of  the 

claimants  [Order  LVIL,  r.  2] . 

If  the  applicant  is  the  defendant  in  an  action  he  may 
apply  for  relief  at  any  time  after  service  of  the  writ,  and  the 
Master  may  thereupon  stay  all  proceedings  in  the  action 
[Order  LVIL,  rr.  5,  6].  If  the  claimants  appear  in  pur- 
suance of  the  summons  the  Master  may  order  either  of 
them  to  be  made  defendant  in  addition  to  or  instead  of  the 
applicant,  or  may  order  an  issue  between  the  claimants  to 
be  stated  and  tried,  and  may  direct  which  of  the  claimants 
is  to  be  plaintiff  [Order  LVIL,  r.  7] . 

If  the  question  is  one  of  law  the  Master  may  decide  it 
summarily  without  directing  the  trial  of  an  issue  or  may 
order  a  special  case  to  be  stated  for  the  opinion  of  the 
Court  [Order  LVIL,  r.  9] .  The  Master  may  also,  by  the 
consent  of  both  claimants,  or  if,  having  regard  to  the  value 
of  the  subject-matter,  it  seems  desirable,  at  the  request  of 
any  claimant,  decide  the  matter  in  a  summary  manner 
[Order  LVIL,  r.  8]. 

If  a  claimant,  having  been  duly  served  with  the  summons, 
fails  to  appear  or  to  obey  an  order  made  after  his  appear- 
ance, an  order  may  be  made  declaring  him  barred  against 

»  Meynell  v.  Angell,  32  L.  J.  Q.  B.  14. 
»  Robinson  v.  Jenkins,  24  Q.  B.  D.  275. 
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the  applicant,  but  the  order  will  not  affect  the  rights  of  the 
claimants  as  between  themselves  [Order  LVII.,  r.  10] . 

Remission  to  County  Court. 
[County  Courts  Act,  1888,  ss.  65  and  66.] 

(1)  Where  in  any  action  of  contract  brought  in 
the  High  Court  the  claim  indorsed  on  the  writ 
does  not  exceed  £100,  or  has  been  reduced  by 
payment  or  admitted  set-off  or  otherwise  to  a 
sum  not  exceeding  £100,  either  party  may  at  any 
time,  if  the  whole  or  any  part  of  the  plaintiff's  claim 
be  contested,  apply  by  summons  to  a  Master  to 
remit  the  action  for  trial  to  any  County  Court  in 
which  it  might  have  been  commenced  or  any  Court 
convenient  thereto,  and  the  Master  must,  unless 
there  is  good  reason  to  the  contrary,  order  the 
action  to  be  tried  accordingly  [s.  65]. 

The  section  applies  only  where  the  reduction 
appears  on  the  writ,  not  where  it  is  by  any  payment 
or  set-off  after  action  brought,  nor  where  a  claim 
on  the  writ  exceeding  £100  is  reduced  by  the 
plaintiff's  abandonment  of  the  excess.2 

An  action  for  unliquidated  damages  cannot  be 
remitted  under  this  section,  even  though  a  specific 
sum  is  indorsed  on  the  writ.3  But  where  a  claim 
is  properly  remitted  a  counterclaim  for  unliquidated 
damages  can  also  be  remitted.4 

(2)  In  any  action  of  tort  the  defendant  may 
make  a  similar  application,  which  must,  however, 
in  this  case  be  supported  by  an  affidavit  that  the 

1  Hence,  if  the  plaintiff's  claim  is  discontinued,  there  is  no  jurisdiction  to 
remit  a  counterclaim  (R.  v.  Judge  of  City  of  London  Court,  [1891]  2Q.  B.  71). 

2  IHerken  v.  Philpot,  [1901]  2  K.  B.  380  ;  Hodgson  v.  Sell,  24  Q.  B.  D. 
621.    If,  however,  the  writ  is  amended  by  leave  so  as  to  reduce  the  claim 
to  an  amount  not  exceeding  £100,  the  amended  claim  is  treated  as  if  it  were 
the  original  claim  and  the  action  may  be  remitted  (Smeade  v.  Wotherton, 
etc.,  Co.,  [1904]  1  K.  B.  295). 

3  Bassett  v.  Tony,  [1894]  2  Q.  B.  332. 

*  OuUford  v.  Lambeth,  [1895]  1  Q.  B.  92. 
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plaintiff  has  no  visible  means  of  paying  the  defen- 
dant's costs  if  a  verdict  be  not  found  for  the 
plaintiff.  Thereupon,  unless  the  plaintiff  gives 
satisfactory  security  for  the  defendant's  costs  or 
shows  that  he  has  a  cause  of  action  fit  to  be  pro- 
secuted in  the  High  Court,  the  Master  may  either 
stay  all  proceedings  in  the  action  or  remit  it  to 
a  County  Court  [s.  66]. 

A  counterclaim  cannot  be  remitted  under  this 
section.1 

After  an  order  for  remission,  the  plaintiff  must  lodge  the 
original  writ  and  the  order  to  remit  with  the  Registrar  of 
the  County  Court  named  in  the  order.  The  action  is  then 
tried  in  the  County  Court  as  if  it  had  been  commenced 
there.  The  costs  down  to  the  time  of  transfer  are  on  the 
High  Court  scale,  the  subsequent  costs  on  the  County 
Court  scale.  After  remission  the  jurisdiction  of  the  High 
Court  is  at  an  end,  and  any  further  applications  as  to  costs 
must  be  made  to  the  County  Court.2 

Security  for  Costs. 
[Order  LXV.,  r.  6.] 

The  Court  has  a  discretion  to  order  security  to  be  given 
for  the  costs  of  any  proceedings,  in  such  amount  and  in 
such  manner  as  it  may  think  fit. 

A  plaintiff"  permanently  residing  out  of  the  jurisdiction  in 
any  country  except  Scotland  or  Ireland8  may  be  ordered 
to  give  security  for  costs  unless  he  has  within  the  juris- 
diction substantial  property  of  a  fixed  and  permanent 
nature  and  available  to  execution.4 

A  counterclaiming  defendant  may  be  ordered  }Jo  fgive 
security  where  the  claim  and  counterclaim  arise  out^  of 
different  matters  so  that  the  counterclaim  is  really  a  cross- 
action,  but  not  where  the  counterclaim  arises  in  respect  of  the 

i  Dclobbel-Flipo  v.  Varty,  [1893]  1  Q.  B.  663. 
8  Harru  v.  Judge,  [1892]  2  Q.  B.  565. 

8  A  judgment  in  any  division  of  the  High  Court  is  enforceable  in  Scotland 
and  Ireland  (Re  Howe  Machine  Co.,  41  Ch.  D.  118). 
4  Inre  Apollinarit  Company' t  Trade-markt,  [1891]  1  Ch.  1. 
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same  matter  as  the  claim  and  is  really  in  the  nature  of  a 
defence.1 

The  mere  insolvency  or  poverty  of  a  party  is  as  a  rule  no 
ground  for  ordering  him  to  give  security  for  costs,2  except — 

(a)  Under  s.  66  of  the  County  Courts  Act,  1888 ; 8 

(b)  Where  the  plaintiff  is  a  limited  company  without 

sufficient  assets  to  pay  the  costs  if  unsuccessful  ; 

(c)  In  appeals  and  motions  for  new  trials,  where  the 

appellant,  if  unsuccessful,  would  be  unable  to  pay 
the  costs  of  the  appeal  ;4 

(d)  Where  the  plaintiff  is  merely  a  nominal   plaintiff 

suing  on  behalf  of  some  other  person  or  persons.5 
The  usual  order  is  that  proceedings  shall  be  stayed  until 
security  to  the  amount  ordered  has  been  given  either  by 
bond  or  payment  into  Court. 

Third  Party  Procedure. 

Where  a  defendant  claims  to  be  entitled  to  contribution 
or  indemnity  against  any  person  not  a  party  to  the  action 
he  may  by  leave  of  the  Court  or  a  Judge 6  issue  a  third  party 
notice,  stamped  with  the  seal  with  which  writs  of  summons 
are  sealed.  The  notice  must  state  the  nature  and  grounds 
of  the  claim,  and  a  copy  of  it,  together  with  a  copy  of  the 
Statement  of  Claim,  or,  if  there  is  no  Statement  of  Claim, 
of  the  writ,  must  be  served  on  the  third  party  within 
the  time  allowed  for  delivering  the  defence  [Order 
XVIIL,  r.  48]. 

If  the  third  party  wishes  to  dispute  the  plaintiff's  claim 
or  his  own  liability  to  the  defendant,  he  must  enter  an 
appearance  within  eight  days  from  the  service  of  the 
notice.  If  he  fails  to  appear  he  is  deemed  to  admit  the 

1  Neck  v.  Taylor,  [1891]  3  Q.  B.  560. 

8  Companies  (Consolidation)  Act,  1908,  s.  278. 

8  Rhodes  v.  Dawson,  16  Q.  B.  D.  548. 

4  Hall  v.  Snowdon,  [1899]  1  Q.  B.  593. 

5  Greener  v.  K  Kahn  $  Co.,  [1906]  2  K.  B.  374. 

8  The  application  for  leave  is  made  ex  parte  to  a  Master,  on  affidavit 
stating  the  nature  of  the  claim  and  the  circumstances  under  which  it  arises. 
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validity  of  the  judgment  obtained  against  the  defendant 
and  his  own  liability  to  the  extent  claimed  in  the  third 
party  notice.  In  this  case,  accordingly,  provisions  are  made 
by  the  Eules  for  enabling  the  defendant,  if  defeated  by  the 
plaintiff,  to  obtain  judgment  against  the  third  party 
without  any  further  proceedings  [Order  XVI.,  rr.  49 — 51] . 
If  the  third  party  appears,  the  defendant  must  apply  for 
directions.1  If  in  the  opinion  of  the  Master  it  is  a  proper 
case  for  third  party  procedure,  he  will  then  give  all 
necessary  directions,  and  in  particular — 

(1)  If  satisfied  that  there  is  a  question  proper  to  be  tried  as 

to  the  liability  of  the  third  party  to  the  defendant, 
may  order  such  question  to  be  tried  at  or  before  the 
trial  in  such  manner  as  he  may  direct ;  or 

(2)  If  not  so  satisfied,  may  order  such  judgment  to  be 

entered  for  the  defendant  against  the  third  party  as 
the  nature  of  the  case  may  require  ;  or 
(8)  If  it  appear  desirable,  may  give  the  third  party  liberty 

to  defend  the  action  [Order  XVI.,  rr.  52,  58] . 
If  the  defendant  claims  to  be  entitled  to  contribution  or 
indemnity  against  another  defendant  a  similar  notice  may 
be  issued  and  the  same  procedure  adopted,  but  leave  to 
issue  the  notice  is  not  necessary  a  [Order  XVI.,  r.  55] . 

Third  party    proceedings   are  possible  only  where  the 
defendant's  claim  against  the  third  party  is  for — 

either  Contribution,  the  right  to  which  exists  between  joint 
contractors,  joint  sureties,  and  joint  trustees,  but 
not  joint  tortfeasors,8 

or  Indemnity,  the  right  to  which  may  exist  by  statute 
or  by  contract,  express  or  implied,  or  by  reason 
of  an  obligation  arising  out  of  the  relation  of  the 
parties,  as,  e.g.,  in  the  case  of  an  agent  or  trustee 

1  By  summons  returnable  before  a  Master  or  by  notice  under  Order  XXX., 
r.  6. 

•  Barter  v.  France,  [1895]  1  Q.  B.  691. 

8  See  ante,  p.  9.  Where,  however,  a  director  or  promoter  of  a  company 
is  sued  separately  in  respect  of  misrepresentations  contained  in  the  pro- 
spectus he  has  a  right  to  recover  contribution  from  his  co-promoters  and 
co-directors  [Companies  (Consolidation)  Act,  1908,  s.  84  (5)],  and  can  bring 
them  in  by  a  third-party  notice  (see  Qerton  v.  Simpton,  [1903]  2  K.  B.  197). 
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who  is  entitled  to  be  indemnified  by  the  principal 
or  cestui  que  trust  in  respect  of  all  liabilities  properly 
incurred. 

Where  there  is  no  right  of  contribution  or  indemnity  the 
defendant  cannot  bring  in  as  third  party  a  person  against 
whom  he  has  an  independent  right  of  action,1  even  although 
the  questions  between  that  person  and  himself  may  be 
identical  with  those  between  himself  and  the  plaintiff. 

Example  : 

A.  carried  goods  for  B.  in  a  ship  chartered  from  0.  A.  was  sued  by 
B.  for  damages  caused  to  the  goods  by  the  unseaworthiness  of  the 
ship.  Held  that,  in  the  absence  of  any  contract  for  indemnity,  A. 
could  not  bring  in  C.  as  a  third  party  merely  because  he  had  a  right 
to  recover  from  C.  the  same  damages  as  might  be  recovered  from  him 
by  B.a 

Summons  for  Particulars. 

A  further  and  better  statement  of  the  nature  of  the  claim 
or  defence  or  further  and  better  particulars  of  any  matter 
stated  in  any  pleading  may  in  all  cases  be  ordered  upon 
such  terms  as  may  be  just  [Order  XIX.,  r.  7]. 

A  pleading  should  not  only  state  all  material  facts  neces- 
sary to  constitute  a  complete  cause  of  action  or  defence,  but 
should  state  them  with  sufficient  detail  to  enable  the  other 
party  to  know  exactly  what  case  he  has  to  meet  and  to 
prevent  him  from  being  taken  by  surprise  at  the  trial.3 
What  particulars  are  to  be  stated  must  depend  on  the 
facts  of  the  case.  But  it  is  absolutely  essential  that  a 
pleading  should  state  those  facts  which  will  put  the  other 
party  on  his  guard  and  tell  him  what  he  has  to  meet  when 
the  case  comes  on  for  trial.4  If,  therefore,  the  allegations 
in  a  pleading  are  too  vague  or  too  general,  the  other  party 
should  apply  to  a  Master  for  an  order  for  particulars. 

If  a  summons  for  directions  has  been  taken  out,  the 
application  is  by  notice  under  Order  XXX.,  r.  5  ;  if  the 

1  Wynne  T.  Tempest,  [1897]  1  Ch.  110. 

8  Spiller  v.  Bristol  Steam  Navigation  Co.,  13  Q.  B.  D.  96.     See  also  Bir- 
mingham, etc.,  Land  Co.  v.  L.  %  N.  W.  Railway,  34  Ch.  D.  261. 
8  Sptdding  v.  Fitzpatrick,  38  Ch.  D.  410. 
4  Philipps  v.  Philippt,  4  Q.  B.  D.  at  p.  139. 
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•writ  has  been  indorsed  for  trial  without  pleadings,  the 
application  is  by  summons  under  Order  XVIIlA.,  r.  8.1  The 
summons  must  state  the  particulars  required,  and  should 
ask  that  if  they  are  not  delivered  the  defective  allegation 
should  be  struck  out  or  that  the  party  in  fault  be  pre- 
cluded from  giving  any  evidence  in  respect  of  it  at  the 
trial. 

If  the  order  for  delivery  of  particulars  is  not  obeyed  the 
other  party  may  apply  for  an  order  that  unless  they  are 
delivered  within  a  specified  time  the  action  shall  be  dismissed 
with  costs.2 

The  application  should  be  made  promptly  and  as  a  rule 
before  the  delivery  of  any  pleading  in  answer,  but  the  mere 
fact  that  a  defendant  has  delivered  a  defence  does  not  of 
itself  amount  to  a  waiver  of  his  right  to  particulars.8  As 
a  rule  a  party  is  bound  to  give  proper  particulars  before  he 
can  obtain  Discovery ;  but  in  some  cases  where  the  defendant 
knows  the  facts  and  the  plaintiff  does  not  know  them 
sufficiently  to  give  full  particulars  of  his  claim  the 
defendant  may  be  ordered  to  give  Discovery  before  the 
plaintiff  gives  particulars.* 

The  party  at  whose  instance  particulars  have  been 
delivered  under  an  order  has,  unless  the  order  otherwise 
provides,  the  same  length  of  time  for  pleading  after  the 
delivery  of  the  particulars  that  he  had  at  the  return  of  the 
summons  [Order  XIX.,  r.  8]. 

The  particulars  when  given  pursuant  to  an  order,  amount 
in  fact  to  amendments  of  the  pleadings,5  their  function  is 
to  narrow  the  issues  and  to  limit  the  inquiry  at  the 
trial  to  the  matters  set  out  therein;6  the  party  giving 
particulars  is  therefore  tied  down  to  them,  and  cannot 

1  Ante,  p.  36. 

a  Davey  v.  Bentinck,  [1892]  1  Q.  B.  185. 

8  Sacks  v.  SpeUman,  37  Ch.  D.  295. 

*  Pogt,  p.  95. 

6  AKlbank  v.  Milbank,  [1900]  1  Ch.  at  p.  385.  The  particulars  form  part 
of  the  pleadings  (Arnold  $  Butler  v.  Bottomley,  [1908]  2  K.  B.  at  p.  155  ; 
and  see  Datey  v.  Bentinck,  [1892]  1  Q.  B.  185). 

6  'ITvomoton  v.  Birhley,  31  W.  R.  230. 


PARTICULARS  87 

without  leave  give  evidence  of  any  different  or  additional 
facts.1 

Examples  of  Particulars  required. 

In  all  cases  in  which  the  party  pleading  relies  on  any 
misrepresentation,  fraud,  breach  of  trust,  wilful  default  or 
undue  influence,  particulars  shall  be  stated  in  the  pleading2 
[Order  XIX.,  r.  6] . 

The  mere  averment  of  fraud  in  general  terms  is  not 
sufficient  for  any  practical  purpose.  "Nobody  can  be 
expected  to  meet  a  case  upon  mere  allegations  of  fraud 
without  any  definite  character  being  given  to  those  charges 
by  stating  the  facts  upon  which  they  rest."  3 

Similarly  it  is  not  sufficient  to  make  general  allegations  of 
negligence  or  misconduct ;  a  pleading  must  state  specifically, 
with  particulars  of  time  and  place,  the  acts  which  are  alleged 
to  constitute  the  negligence  or  improper  conduct.  So  also  in 
an  action  for  libel  a  defendant  who  pleads  justification  must 
state  in  his  defence  the  facts  on  which  he  relies  in  order  to 
prove  his  plea,  and  he  can  obtain  discovery  only  in  respect 
of  such  facts.4 

An  agreement  must  not  be  alleged  generally ;  the  pleading 
must  state  the  date,  the  names  of  the  parties,  and  whether 
it  was  made  verbally  or  in  writing,  in  the  latter  case 
identifying  the  document.5 

Where  a  plaintiff  claims  a  lump  sum  of  money 5  or  gives 
credit  for  a  lump  sum  and  sues  for  a  balance 6  he  must  give 
particulars  of  the  items  of  which  the  lump  sum  is  composed.5 

1  Zie  enberg  v.  Labovchere,  [1893]  2  Q.  B.  183  ;    Yorkshire  Provident 
Company  v.  Gilbert,  [1895]  2  Q.  B.  148.    A  party  may,  however,  before  trial 
obtain  leave  to  amend  or  add  to  particulars  which  he  has  delivered. 

2  If  the  particulars  are  less  than  three  folios  (216  words  or  figures)  they 
may  be  set  out  in  the  pleading  ;  if  they  relate  to  debt,  expenses,  or  damages 
and  exceed  three  fol^v  the  fact  must  be  so  stated  in  the  pleading,-which  must 
refer  to  particulars  already  delivered  or  delivered  with  the  pleading  (ibid.). 

8  WaUingford  v.  Mutual  Society,  5  A.  C.  at  p.  701. 

4  Arnold  and  Sutler  v.  Bottomley,  [1908]  2  K.  B.  151 ;   Ziereriberg  v. 
Labouc/iere,  [1893]  2  Q.  B.  183. 

5  Philippg  v.  Philipps,  4  Q.  B.  D.  127. 
«  Godden  v.  Corsten,  5  C.  P.  D.  17. 
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In  an  action  for  goods  sold  and  delivered  the  plaintiff 
should  give  particulars  of  the  nature  of  the  goods  and  the 
date  and  amount  of  each  consignment.1 

In  an  action  for  the  recovery  of  land  a  plaintiff  alleging  that 
he  is  "  heir-at-law  of  B."  must  give  particulars  of  the  links 
of  relationship  upon  which  he  relies  as  constituting  him 
heir-at-law.3 

In  an  action  for  defamation  the  plaintiff  must  give 
particulars  of  the  persons  to  whom,  dates  when,  and  places 
where  the  slander  or  libel  was  published.3 

Where  special  damage  is  claimed  full  particulars  must  be 
given  of  its  nature  and  extent,  with  dates  and  items  showing 
how  it  is  made  up.* 

Statutory  Particulars. 

In  actions  under  Lord  Campbell's  Act  the  plaintiff  must 
deliver  with  his  Statement  of  Claim  "a  full  particular  of  the 
person  or  persons  for  whom  and  on  whose  behalf  such  action 
shall  be  brought,  and  of  the  nature  of  the  claim  in  respect 
of  which  damages  shall  be  sought  to  be  recovered  "  (9  &  10 
Viet.  c.  93,  s.  4). 

In  actions  for  infringement  of  a  patent  the  plaintiff  must 
deliver  with  his  Statement  of  Claim  particulars  of  the 
breaches  relied  on,  and  the  defendant,  if  he  disputes  the 
validity  of  the  patent,  must  with  his  Defence  deliver 
particulars  of  the  objections  on  which  he  relies  [Order  LIIlA., 
rr.  18,  14,  16— 18]. 

Striking  out  Pleadings. 

1.  The  Court  or  a  Judge  may  at  any  stage  of  the 
proceedings  order  to  be  struck  out  or  amended  any  matter 
in  any  indorsement  or  pleading  which  may  be  unnecessary 
or  scandalous  or  which  may  tend  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  action  [Order  XIX.,  r.  27] . 

Unnecessary. — As  a  general  rule  a  pleading  or  allegation 
will  not  be  struck  out  merely  because  it  is  unnecessary, 

1  Parpato  Frires  v.  DicUnton,  38  L.  T.  178. 

»  Palmer  v.  Palmer,  [1892]  1  Q.  B.  318. 

•  Rotdle  v.  Buchanan,  16  Q.  B.  D.  656. 

«  See  Eatcliffe  v.  Evans,  [1892]  2  Q.  B.  524  (cf.  antf,  p.  52). 
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unless  for  any  reason  it  tends  to  prejudice,  embarrass,  or 
delay  the  fair  trial.1 

Scandalous. — Nothing  can  be  scandalous  which  is  material 
to  the  matter  in  issue,  however  it  may  bear  on  the  character 
or  conduct  of  the  parties.2  But  offensive  charges  and 
allegations  will  be  struck  out  if  they  relate  to  matters  which 
are  irrelevant  to  the  issue  and  cannot  be  given  in  evidence 
at  the  trial.3 

Prejudice,  embarrass,  or  delay. — A  party  can  always  claim 
as  a  right  to  have  his  opponent's  case  presented  in  an 
intelligible  form  so  that  he  can  understand  it.4  A  pleading 
is  embarrassing  if  it  is  vague  or  ambiguous  or  does  not 
make  clear  what  is  alleged  or  denied,5  or  if  it  raises  a  claim 
or  defence  which  the  party  pleading  is  not  entitled  to  set 
up,6  or  if  several  causes  of  action  or  several  plaintiffs  or 
defendants  are  improperly  joined.  But  a  pleading  is  not 
embarrassing  merely  because  it  contains  several  causes  of 
action,7  or  claims  for  alternative  relief,8  or  several  inconsistent 
defences,9  if  in  each  case  they  are  distinctly  and  separately 
pleaded. 

2.  The  Court  or  a  Judge  may  order  any  pleading  to  be 
struck  out  on  the  ground  that  it  discloses  no  reasonable 
cause  of  action  or  answer,  and  in  such  a  case,  or  in  case  of 
the  action  or  defence  being  shown  by  the  pleadings  to  be 
frivolous  or  vexatious,  the  Court  or  a  Judge  may  order  the 
action  to  be  stayed  or  dismissed  or  judgment  to  be  entered 
accordingly,  as  may  be  just  [Order  XXV.,  r.  4] . 

This  method  of  procedure  is  appropriate  only  to  cases  in 
which  it  is  plain  and  obvious  that  the  action  or  defence^is 
frivolous  or  vexatious  or  that  the  allegations,  even  if  proved, 
are  insufficient  to  support  any  case.  If  the  case  is  one 

1  Snowies  v.  Roberts,  38  Ch.  D.  263. 

2  Fisher  v.  Owen,  8  Ch.  D.  at  p.  853  ;  Millington  v.  Loring,  6  Q.  B.  D.  190. 
8  Cashin  v.  Cradock,  3  Ch.  D.  376  ;   Christie  v.  Christie,  8  Ch.  499. 

4  See  Davy  v.  Garrett,  7  Ch.  D.  473. 
6  Flaming  v.  Dollar,  23  Q.  B.  D.  388. 

6  Knowlet  v.  Robertg,  38  Ch.  D.  263. 

7  Order  XX.,  r.  7  (ante,  p.  46). 

8  Sagot  v.  Eastern,  7  Ch.  D.  1  (ante,  p.  46). 

9  Re  Morgan,  35  Ch.  D.  492  (ante,  pp.  46,  56). 


90  STRIKING   OUT   PLEADINGS 

which  requires  any  serious  discussion  or  consideration  the 
proper  method  of  raising  the  point  of  law  before  trial  is  to 
do  so  by  the  pleadings,  as  prescribed  by  Order  XXV.,  r.  2.1 
A  pleading  will  not  therefore  be  struck  out  under  this  Rule 
unless  witlunit  extrinsic  evidence  it  is  upon  the  face  of  it 
shown  to  be  frivolous  or  vexatious  or  to  disclose  no  cause  of 
action  or  defence,3  as,  for  example,  a  Statement  of  Claim 
which  alleges  a  contract  and  shows  from  the  very  facts 
alleged  that  no  contract  existed,8  or  that  the  agreement  was 
not  valid  in  law,4  or  a  Statement  of  Claim  in  an  action  for 
libel  which  shows  on  its  face  that  the  occasion  was  absolutely 
privileged.5  But  the  mere  fact  that  the  claim  or  defence  is 
not  likely  to  succeed  is  no  ground  for  striking  it  out ;  the 
question  is  not  whether  it  will  succeed,  but  whether  it  is 
possible  for  it  to  succeed.6 

If  the  defect  is  one  which  might  be  cured  by  amendments 
the  party  at  fault  will  be  given  leave  to  amend  his  pleading, 
but  if  the  claim  or  answer  is  defective  in  substance  and 
cannot  possibly  be  improved  by  any  amendments  it  will  be 
struck  out  without  any  leave  to  amend.7 

Quite  apart  from  this  Rule,  the  Court  has  an  inherent 
power  to  strike  out  any  pleadings  or  dismiss  any  proceedings 
which  are  obviously  frivolous  or  vexatious  or  an  abuse  of 
its  process.  For  the  exercise  of  this  jurisdiction  it  is  not 
necessary  that  the  pleading  should  be  on  the  face  of  it 
defective ;  the  Court  may  receive  evidence  as  to  the  facts, 
and  may  take  into  consideration  all  the  circumstances  of 
the  case.8 


>  Hubbuck  v.  Wilkinson,  [1899]  1  Q.  B.  86. 

9  Att.-Gen.  of  the  Duchy  of  Lancaster  v.  L.  $  N,  W.  Railway,  [1892]  3 
Ch.  274. 
8  South  African  Coal  Company  v.  Hatwell,  [1898]  1  Ch.  465. 

*  Humphry*  v.  Polak,  [1901]  2  K.  B.  385. 

*  Law  v.  Llewellyn,  [1906]  1  K.  B.  487  ;   Bottomley  v.  Brougham,  [1908] 
1  K.  B.  584. 

6  Qoodion  v.  Grierson,  [1908]  1  K.  B.  761. 

'  Hubbuck  v.  Wilkinson,  [1899]  1  Q.  B.  86. 

8  Latorance  T.  Norreyt,  15  A.  C.  210  ;  Burr  v.  Smith,  [1909]  2  K.  B.  306  ; 
Remmington  v.  Scales,  [1897]  2  Ch.  1  (defence  struck  out  on  affidavit 
evidence  that  it  was  a  sham  defence,  set  up  merely  for  the  purpose  of  delay). 
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DISCOVEEY   AND    INSPECTION. 

THE  right  to  Discovery  is  the  right  possessed  by  any  party 
to  an  action  to  obtain  information  on  oath  from  an  opposite 
party  by  Interrogatories  and  Discovery  of  Documents. 

The  term  "opposite  party"  signifies  a  party  between 
whom  and  the  party  claiming  Discovery  some  question  is  in 
conflict  in  the  action ;  even  co-plaintiffs  or  co-defendants 
may  therefore  obtain  Discovery  from  each  other  if  there  is 
any  right  to  be  adjusted  between  them  in  the  action.1  A 
third  party  and  the  defendant  are  opposite  parties  ;  a  third 
party  and  the  plaintiff  are  opposite  parties  if  the  third 
party  has  obtained  leave  to  appear  at  the  trial  and  oppose 
the  plaintiffs  claim  so  far  as  he  is  affected  thereby.2  But 
Discovery  can  never  be  obtained  from  a  mere  witness,8  nor 
can  a  person  who  is  properly  a  witness  be  made  a  party 
merely  for  the  purpose  of  obtaining  Discovery  from  him.4 

Interrogatories. 

In  any  action  the  plaintiff  or  defendant,  by  leave  of  the 
Court  or  a  Judge,  may  deliver  interrogatories  in  writing  for 
the  examination  of  the  opposite  parties,  or  any  one  or  more 
of  such  parties.  On  an  application  for  leave  the  particular 
interrogatories  proposed  to  be  delivered  must  be  submitted 
to  the  Master,  who  will  take  account  of  any  offer  made  by 
the  opposite  party  to  deliver  particulars  or  to  make  admis- 
sions or  produce  documents,  and  will  give  leave  only  as  to 

1  Shaw  v.  Smith,  18  Q.  B.  D.  193. 

2  Eden  v.  Weardale  Co.,  35  Ch.  D.  287  ;  see  ante,  p.  84. 
8  Surchard  v.  MacFarlane,  [1891]  2  Q.  B.  241. 

4  Burstall  v.  Beyfus,  26  Ch.  D.  35. 
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such  interrogatories  as  are  necessary  for  disposing  fairly  of 
the  matter  or  saving  costs  [Order  XXXI.,  rr.  1,  2]. 

Interrogatories  are  simply  questions,  framed  in  the  form 
prescribed  by  the  Rules,  which  the  party  interrogated  is 
required  to  answer  on  oath.  The  application  for  leave  is 
usually  by  notice  under  Order  XXX.,  r.  6,  a  copy  of  the 
proposed  interrogatories  being  delivered  with  the  notice.  If 
the  Master  allows  them  or  any  of  them  he  makes  an  order 
giving  leave  for  them  to  be  delivered,  and  the  order  is  drawn 
up  and  served  upon  the  party  interrogated  with  a  copy  of 
the  interrogatories  allowed.  The  interrogatories  must  be 
answered  by  affidavit,  in  the  form  prescribed  by  the  Rules, 
which  must  be  filed  within  ten  days  or  such  further  time 
as  may  be  allowed  [Order  XXXI.,  rr.  8,  9].  The  answers 
or  any  part  of  them  may,  at  the  trial,  be  used  in  evidence 
by  the  party  interrogating  [Order  XXXI.,  r.  24]. 

Answering. — The  party  interrogated  may  not  answer  in 
an  evasive  manner,  but  must  either  make  a  "  substantial "  l 
answer  to  each  interrogatory  or,  if  he  objects  to  answer 
all  or  any  of  them,  must  state  and  give  the  grounds  of  his 
objection.2 

He  may  be  interrogated  as  to  his  knowledge,  information 
and  belief,  and  is  bound  to  state  all  his  personal  know- 
ledge, and,  except  so  far  as  it  is  derived  from  privileged  com- 
munications, all  information  which  he  has  for  forming  a 
knowledge  or  belief  obtained  from  his  agents.3  If  he  is 
interrogated  as  to  acts  done  by  or  in  the  presence  of  his 
servants  or  agents  in  the  course  of  their  employment  he  is 
bound  to  obtain  their  information  for  the  purpose  of 
answering,  unless  he  can  show  any  circumstance  that  would 
render  it  unreasonable  to  require  him  to  make  the  necessary 
inquiries,  as,  for  example,  that  the  servant  is  out  of  his 
employment  or  cannot  be  got  at,  or  that  it  would  cause 
unreasonable  expense.*  But  he  is  not  bound  to  obtain  or 

i  Parter  v.  Wellt,  18  Ch.  D.  at  p.  487. 
*  Pott,  p.  95. 

8  Lyell  v.  Kennedy,  9  A.  C.  at  p.  85. 
4  Bolckow  v.  Fisher,  10  Q.  B.  D.  161. 
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disclose  information  as  to  matters  coming  to  the  knowledge 
of  his  servants  otherwise  than  in  the  course  of  their 
employment.1 

If  he  fails  to  answer  or  answers  insufficiently,  the  party 
interrogating  may  apply  for  an  order  requiring  him  to 
answer  or  to  answer  further,  either  by  affidavit  or  by  vivd 
voce  examination  [Order  XXXI.,  r.  11].  If  he  fails  to  comply 
with  the  order  he  is  liable  to  attachment,  and  also,  if 
he  is  plaintiff,  to  have  his  action  dismissed  for  want  of 
prosecution,  or,  if  he  is  defendant,  to  have  his  defence  (if 
any)  struck  out  and  to  be  placed  in  the  same  position  as  if 
he  had  not  defended  [Order  XXXI.,  r.  21]. 


Discovery  of  Documents. 

1.  General  Discovery. — Any  party  may,  tvithout  filing  any 
affidavit,  apply  2  to  the  Court  or  a  Judge  for  an  order  direct- 
ing any  other  party  to  the  action  to  make  Discovery  on  oath 
of  the  documents  which  are  or  have  been  in  his  possession 
or  power  relating  to  any  matter  or  question  therein.  The 
order  may  be  made  generally  or  limited  to  certain  classes  of 
documents,  but  no  Discovery  will  be  ordered  unless  it  is 
necessary  for  disposing  fairly  of  the  matter  or  saving  costs. 
If  Discovery  is  not  necessary  at  that  stage  of  the  action  the 
application  may  be  adjourned  [Order  XXXI.,  r.  12]. 

The  order  is  served  on  the  party  against  whom  it  is  made, 
who  must  within  the  time  limited  by  the  order  make  an 
affidavit  of  documents  in  prescribed  form  setting  out  every 
document  which  is  or  has  been  in  his  possession,  or  in  the 
possession  of  any  agent  for  him,  and  which  it  is  reasonable 
to  suppose  contains  information  which  may  either  directly 
or  indirectly  enable  the  party  requiring  Discovery  either 
to  advance  his  own  case  or  to  damage  the  case  of  his 


1  Welibach  Co.  v.  New  Sunlight  Co.,  [1900]  2  Ch.  1. 

2  As  a  general  rule  the  Master  on  the  first  hearing  of  the  summons  for 
directions  makes  an  order  for  discovery  by  both  parties  after  delivery  of 
the  Defence.    Any  party  seeking  Discovery  may  be  ordered  to  give  security 
for  costs  [Order  XXXI.,  r.  26].    The  order  is,  however,  seldom  made. 
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adversary.1    All  such  documents  must  be  disclosed,  whether 
the  party  interrogated  is  bound  to  produce  them  or  not. 

The  documents  disclosed  must  be  identified  and  set  out 
in  three  lists  contained  in  two  schedules  annexed  to  the 
affidavit,  which  must  state  in  the  body — 

(i.)  What  documents  the  party  has  in  hia  possession  or 
power  (First  Schedule,  Part  I.) ; 

(ii.)  Which,  if  any,  he  objects  to  produce  and  on  what 
grounds  (First  Schedule,  Part  II.) ; 

(iii.)  What  relevant  documents  he  has  had  but  no  longer 
has  in  his  possession  or  power  (Second  Schedule) ; 

(iv.)  That  he  has  not  and  never  had  any  other  relevant 
documents. 

If  the  affidavit  is  on  the  face  of  it  incomplete  a  further 
and  better  affidavit  may  be  ordered,  but  if  it  is  sufficient 
in  form  it  is  conclusive,  unless  from  the  affidavit  itself  or 
from  the  documents  therein  referred  to  or  from  the  plead- 
ings of  the  party  there  is  a  presumption  that  other  material 
documents  are  in  his  possession  or  power.  The  party  seek- 
ing discovery  cannot  contradict  the  affidavit  of  documents 
by  a  contentious  affidavit  in  reply,3  nor  can  he  interrogate 
with  a  view  to  showing  that  it  is  untrue,  though  perhaps 
there  might  be  cases  in  which  an  interrogatory  as  to  some 
specific  documents  might  be  allowed.8  In  the  case  of  a 
specific  document  he  can  also  apply  for  Discovery  under 
Order  XXXI. ,  r.  19A  (3)  [next  paragraph],  or  for  Inspection 
under  Order  XXXI.,  r.  18  [post,  p.  101]. 

2.  Discovery  of  specific  documents. — The  Court  or  a  Judge 
may,  on  the  application  of  any  party  to  an  action  at  any  time, 
and  whether  or  not  an  affidavit  of  documents  lias  already  been 
ordered  or  made,  make  an  order  requiring  any  other  party 
to  state  by  affidavit  whether  any  more  specific  documents, 
to  be  specified  in  the  application,  are  or  have  been  in  his 
possession  or  power.  The  application  must  be  on  affidavit 

1  Compagnle  Financiire  v.  Peruvian  Co.,  11  Q.  B.  D.  pp.  62,  63. 
a  Janes  v.  Montevideo   Gas  Co.,  5  Q.  B.  D.  556  ;  Lyell  v.  Kennedy,  27 
Ch.  D.  at  p.  20. 
3  Hall  v.  Truman  29  Ch.  D.  307  ;  Morris  v.  Edwards,  15  A.  C.  309. 
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stating  that  in  the  belief  of  the  deponent  the  party  against 
whom  the  application  is  made  has  or  has  had  the  documents 
specified,  and  that  they  are  relevant  to  the  matters  in  question 
[Order  XXXL,  r.  19A(8)]. 

This  rule  applies  only  where  the  documents  are  capable 
of  being  named  and  specified ;  an  order  will  not  be  granted 
merely  upon  an  affidavit  that  it  is  reasonable  to  suppose 
that  the  other  party  must  have  certain  classes  of  documents 
which  he  has  not  disclosed.1 

Objections  to  Discovery. 

1.  Discovery  is  not  allowed  for  the  purpose  of  fishing 
out  a  case.  The  fundamental  rule  is  that  Discovery  is  not 
to  be  allowed  for  the  mere  purpose  of  enabling  a  party  to 
see  if  he  has  a  case,  but  to  enable  him  to  support  his 
case  or  to  see  if  his  case  can  be  supported.2  It  is 
therefore  allowed  only  in  aid  of  a  definite  case  which 
is  specifically  alleged  in  the  pleadings,3  not  where  it  is 
asked  for  on  the  chance  of  getting  hold  of  some  information 
which  might  assist  to  make  out  a  case.  The  Court  will 
give  no  assistance  to  Discovery  which  is  of  a  "fishing" 
character  ;  where  a  party  has  pleaded  vaguely  and  without 
proper  particulars  he  cannot  obtain  Discovery  of  either 
kind  merely  to  enable  him  to  endeavour  to  fish  out  a  cause 
of  complaint  or  defence  of  which  he  really  knows  nothing.* 
As  a  general  rule,  therefore,  a  party  will  not  be  allowed  Dis- 
covery until  he  has  pleaded  his  case  with  sufficient  particulars.5 
The  Court  has,  however,  a  discretion  and  must  consider  all 
the  circumstances  of  the  case  ;  in  particular,  where  there  is 
a  fiduciary  relation  between  the  parties,  and  the  facts  are 
known  only  to  the  party  from  whom  Discovery  is  sought, 

1  White  v.  Spafford,  [1902]  2  K.  B.  241.    The  order  was  refused,  but 
without  prejudice  to  an  application  for  leave  to  interrogate. 

2  See  Gourley  v.  Plimsoll,  L.  R.  8  0.  P.  at  p.  374.    Pleadings  include 
particulars  (Arnold  and  Sutler  v.  Bottomley,    [1908]   2  K.  B.  151,  ante, 
p.  86). 

8  Fisher  v.  Owen,  8  Ch.  D.  at  p.  655. 

4  See  Hennessey  v.  Wright,  24  Q.  B.  D.  at  p.  448. 

5  Zierenberg  v.  Labouchere,  [1893]  2  Q.  B.  p.  188.    But  note  Order  XXXI., 
rr.  15, 16,  post,  p.  100. 
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or  he  has  means  of  knowledge  not  equally  accessible  to  his 
opponent,  Discovery  may  be  ordered  before  particulars  in 
order  to  enable  particulars  to  be  given.1 

If  the  Court  is  satisfied  that  the  right  to  any  kind  of  dis- 
covery or  inspection  depends  on  the  determination  of  any 
question  in  dispute  in  the  action,  or  that  for  any  other  reason 
it  is  desirable  that  any  question  should  be  determined  before 
deciding  on  the  right  to  Discovery  or  Inspection,  it  may  order 
such  question  to  be  determined  first  and  reserve  the  question 
as  to  the  Discovery  or  Inspection  [Order  XXXI.,  r.  20]. 

2.  The  right  to  Discovery  is  limited  to  a  disclosure  of 
the  material  facts  and  documents  which  establish  the  case 
of  the  party  seeking  Discovery,  and  does  not  extend  to  a 
disclosure  of  the  manner  in  which  the  adversary's  case  is  to 
be  exclusively  established  or  of  the  evidence  which  relates 
exclusively  to  that  case.2 

A  plaintiff  can  therefore  interrogate  the  defendant  as  to 
facts  which  tend  to  support  the  plaintiif  s  case  directly  or 
to  support  it  indirectly  by  destroying  a  case  set  up  by  the 
defendant 8 ;  but  he  cannot  interrogate  as  to  matters  which 
merely  tend  to  support  the  defence  and  are  relevant  only  as 
disproof  of  the  plaintiff's  allegations.4  He  cannot  claim  to 
"  see  the  brief  of  the  other  side  "  in  order  to  find  out  what 
evidence  they  are  going  to  produce  or  what  witnesses  they 
are  going  to  call,  or  how  they  are  going  to  conduct  their  own 
case.6 
Example  : 

Action  for  seduction. — The  defendant  admitted  intercourse,  but 
denied  that  he  was  the  father  of  the  child  born.  Interrogatories  were 
not  allowed  as  to  whether  the  defendant  alleged  that  intercourse  had 
taken  place  between  the  plaintiff's  daughter  and  any  other  person. 
The  defendant's  case  was  a  denial  of  paternity ;  this  he  might  prove 

1  Waynes,  etc.,  Co.  v.  Radford  $  Co.,  [1896]  1  Ch.  29. 

2  Bidder  v.  Bridges,  29  Ch.  D.  29. 

8  Plymouth  Mutual  Society  v.  Traders'1  Publishing  Association,  [1906]  1 
K.  B.  403. 

<  Hooton  v.  Daily,  [1907]  2  K.  B.  18. 

6  Beiibow  v.  Low,  16  Ch.  D.  at  p.  98.  If,  however,  interrogatories  are  in 
other  respects  admissible,  leave  to  deliver  them  will  not  be  refused  merely 
because  the  answers  will  disclose  the  names  of  the  witnesses  of  the  party 
interrogated  (Marriott  v.  Chamberlain,  17  Q.  B.  D.  154). 
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in  various  ways,  and  the  plaintiff  was  not  entitled  to  ask  how  he 
intended  to  do  so :  moreover  facts  as  to  who  was  the  father,  other 
than  the  defendant,  were  no  part  of  any  affirmative  case  actually  set 
up  by  the  defendant,  who  merely  denied  that  he  was  the  father, 
though  they  might  support  his  denial,  and  they  could  not  assist  the 
case  of  the  plaintiff,  which  was  that  the  defendant  was  the  father.1 

On  the  same  principle  a  defendant  cannot  be  compelled 
to  produce  any  document  as  to  which  he  swears  that  it 
exclusively  supports  his  own  title  or  case  and  does  not 
contain  anything  which  assists  his  opponent's  case  or 
destroys  his  own  title  or  case.2 

8.  No  Discovery  is  allowed  in  penal  actions  or  actions 
brought  to  enforce  a  forfeiture.3  On  the  same  principle 
a  party  will  not  be  compelled,  in  any  action,  to  answer  an 
interrogatory  or  to  disclose  a  document  if  the  answer 
or  disclosure  would  tend  to  criminate  him  or  expose  him  to 
any  kind  of  punishment.4 

4.  Interrogatories  must  relate  to  matters  directly  relevant 
to  the  matters  in  issue.  The  function  of  interrogatories  is 
to  obtain  from  the  opposite  party  information  or  admissions 
in  respect  of  any  facts  which  the  party  interrogating  may 
prove  in  order  to  establish  his  case.5  The  object  of 
pleadings  is  to  ascertain  what  the  issues  are  ;  the  object  of 
interrogatories  is  to  see  whether  the  party  who  interrogates 
cannot  obtain  from  his  opponent  any  information  or 
admission  which  will  make  the  burden  of  proof  easier  than 
it  would  otherwise  have  been.6  Interrogatories  are  not, 
therefore,  confined  to  the  material  facts  pleaded  ;  they  may 
relate  to  any  fact  or  matter  which  is  directly  relevant  to 
the  issue,  but  they  cannot  be  directed  to  facts  which,  though 

1  Hooton  v.  Dalby,  [1896]  2  K.  B.  18. 

8  Att.-Gen.  v.  Emmer»on,  10  Q.  B.  D.  at  p.  202  ;  cf.  Roberts  v.  Oppenheim, 
26  Ch.  D.  724  ;  Att.-Gen.  v.  Newcastle-on-Tyne,  [1899]  2  Q.  B.  478. 

8  Martin  v.  Treacher,  16  Q.  B.  D.  507  ;  Mexborough  v.  Whitwood  Council, 
[1897]  2  Q.  B.  111. 

*  Lamb  v.  Munster,  10  Q.  B.  D.  110  ;  Spokes  v.  Grosvenor  Hotel  Co.,  [1897] 
2  Q.  B.  124.    The  objection  can  be  taken  only  in  the  answer  to  the  inter, 
rogatories  or  in  the  affidavit  of  documents  (post,  p.  99). 

5  Kennedy  v.  Dodson,  [1895]  1  Ch.  at  p.  341. 

•  Att.-Gen.  v.  GatMll,  20  Ch.  D.  519. 

p.  7 
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admissible  in  cross-examination,  are  not  directly  relevant, 
e.g.,  facts  affecting  the  credit  of  a  witness.1 

5.  A  party  cannot  be  compelled  to  disclose  a  communica- 
tion which  is  protected  on  the  ground  of  legal,  professional 
or  gwasi-professional  privilege.3     Such  communications  are 
of  two  kinds  8 : — 

(a)  Confidential  communications  between  a  party  and  his 
legal  adviser,  whether  made  directly  or  through  an 
agent  for  either  party.  The  privilege  in  this 
case  exists  whether  or  not  any  litigation  is 
pending.* 

(6)  Confidential  communications  made  or  documents 
called  into  existence  for  the  purpose  of  providing  or 
obtaining  information,  advice,  or  legal  assistance 
with  reference  to  existing  or  contemplated  litigation.6 
In  this  case  the  privilege  is  not  limited  to  com- 
munications between  a  party  and  his  legal  adviser, 
but  extends  to  communications  between  the  legal 
adviser  or  the  party  and  a  third  person,6  or  to 
documents  made  by  a  third  person,  even  though 
such  third  person  was  an  ordinary  agent  for  the 
party,  provided  that  in  each  case  they  were  made 
for  the  purposes  of  the  litigation.7 

Where, however, some  definite8  charge  of  fraud  or  illegality 
is  made  against  a  party,  communications  between  him  and 
his  legal  adviser  for  the  purposes  of  the  alleged  fraud  or 
illegality  are  not  privileged  from  production,  whether  the 
legal  adviser  was  or  was  not  aware  of  the  alleged  purpose.9 

6.  A  party  will  not  be  compelled  to  produce  documents 

1  Allhuten  v.  Labouchere,  3  Q.  B.  D.  654  ;  cf.  Re  Howel  Morgan,  39 
Oh.  D.  316. 

8  Cf.  Buttrot  v.  White,  1  Q.  B.  D.  at  p.  427. 
8  Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  at  p.  658. 

•  Wheeler  v.  Le  Marchant,  17  Ch.  D.  675. 
4  17  Ch.  D.  at  pp.  681,685. 

•  McCorquodale  v.  Bell,  1  C.  P.  D.  471  ;  Southward  Water  Co.  v.  Quick, 
3  Q.  B.  D.  315. 

7  Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  644  ;  Learoyd  v.  Halifax, 
etc.,  Co.,  [1893]  1  Ch.  686  ;  Jonet  v.  Great  Central  Railway,  [1910]  A.  C.  5. 

•  Bullivant  T.  Att.-Gen.for  Victoria,  [1901]  A.  C.  196. 
»  WiUiamt  v.  Quebreda  Company,  [1895]  2  Ch.  751. 
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which  are  in  his  possession  as  trustee  for  or  jointly  with 
another  person  who  is  not  a  party  and  who  objects  to  their 
production.1 

7.  No  disclosure  can  be  compelled  of  public  official  com- 
munications or  documents  if  such  disclosure  would  be 
injurious  to  public  interests.2 

Methods  of  opposing  Discovery. 

A.  Interrogatories  may  be  resisted  in  three  ways : — 

(i.)  The  party  interrogated  may  appear  on  the  application 
for  leave  to  deliver  and  may  object  generally  to  the 
interrogatories  on  the  ground  that  they  are  not 
necessary  [Order  XXXI.,  r.  2,  ante,  p.  93] ,  or  he 
may  raise  objections  to  any  particular  interroga- 
tories which  are  on  the  face  of  them  improper. 

(ii.)  He  may  within  seven  days  after  service  of  the 
interrogatories  apply  to  have  them  set  aside  on  the 
ground  that  they  are  unreasonable  or  vexatious,  or 
struck  out  on  the  ground  that  they  are  prolix, 
oppressive,3  unnecessary,  or  scandalous  4  [Order 
XXXI.,  r.  7] .  The  procedure  indicated  in  this  Eule 
is  now  practically  obsolete,  seeing  that  by  Order 
XXXI.,  r.  2  (ante,  p.  92),  no  interrogatories  can  be 
delivered  without  leave,  but  the  grounds  of  objection 
stated  in  the  Eule  may  be  raised  on  the  hearing 
of  the  application  for  leave. 

(iii.)  He  may  in  his  answer  object  to  answer  any 
interrogatory  on  the  ground  that  it  is  scandalous 
or  irrelevant  or  not  bond  fide  for  the  purposes  of  the 
action,  or  that  the  matters  inquired  into  are  not 

1  Kearsley  v.  Phillips,  10  Q.  B.  D.  36,  465. 

2  Hennessey  v.  Wright,  21  Q.  B.  D.  509  ;  of.   Chatterton  v.  Secretary  of 
State  for  India,  [1895]  2  Q.  B.  189. 

3  I.e.t  "exceeding  the  legitimate  requirements  of  the  particular  occasion  " 
(White  v.  Credit  Reform,  [1905]  1  K.  B.  659). 

*  Nothing  can  be  scandalous  which  is  relevant  (Fisfier  v.  Owen,  8  Ch.  D. 
at  p.  653).  An  interrogatory  cannot  therefore  be  struck  out  merely  because 
the  answer  might  criminate  the  person  interrogated,  but  he  may  in  his 
answer  take  an  objection  to  answering  (Spoket  v.  Grosvenor  Hotel  Co., 
[1897]  2  Q.  B.  130). 

7—2 
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sufficiently  material  at  that  stage l  or  on  any  other 
ground  [Order  XXXI.,  r.  6]. 

When  interrogatories  are  allowed  under  Order  XXXI., 
r.  2,  the  Master  merely  decides  whether  it  is  a  case  in  which 
interrogatories  ought  to  be  allowed  at  all  and  whether  the 
particular  interrogatories  are  primd  facie  and  on  the  face  of 
them  proper,  but  he  does  not  decide  that  they  must  be 
answered.  An  objection  may  therefore  be  taken  in  the 
answer  although  the  interrogatories  may  have  been  allowed.2 

B.  Discovery  of  documents. — All  material  documents 
must  be  disclosed  in  the  affidavit  of  documents,  though  at 
the  same  time  production  can  be  resisted  on  a  ground 
of  protection  or  privilege. 

Whenever  any  protection  or  privilege  is  claimed,  either 
in  an  answer  to  interrogatories  or  in  an  affidavit  of 
documents,  the  oath  of  the  party  objecting  to  answer  or 
produce  is  conclusive,  unless  the  Master  is  clearly  satisfied 
from  his  affidavit  or  from  the  nature  of  the  case  or  of  the 
documents  that  the  claim  to  protection  or  privilege  cannot 
be  justified.8 

Production  and  Inspection. 

1.  Whenever  any  party  has  in  his  pleadings,  particulars, 
or  affidavits — including  his  affidavit  of  documents  or  answer 
to  interrogatories — made  reference  to  any  document,  his 
opponent  may  at  any  time  give  him  notice,  in  prescribed 
form,  to  produce  such  documents  for  his  inspection  or  that 
of  his  solicitor  and  to  permit  copies  to  be  taken  of  them 
[Order  XXXL,  rr.  15,  16]. 

The  party  to  whom  notice  is  given  must  in  turn  give  a 
notice  stating  when  and  where  such  documents  can  be 
inspected  and  which,  if  any,  he  objects  to  produce  and  on 
what  grounds  [Order  XXXI.,  r.  17].  If  he  fails  to  comply 
with  the  notice  for  production  he  cannot  put  any  such 

»  See  also  Order  XXXI.,  r.  20. 

8  Peck  v.  Hay,  [1894]  3  Ch.  at  p.  287.  Thus,  for  example,  the  objection 
that  the  answer  would  tend  to  criminate  the  party  can  only  be  taken  in  the 
answer  (antf,  p.  99,  n.  4). 

»  Lyell  v.  Kennedy,  27  Ch.  D.  1. 
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document  in  evidence,  unless  he  can  show  some  sufficient 
cause  or  excuse  for  not  complying,  in  which  case  he  may 
be  allowed  to  put  it  in  evidence  on  such  terms  as 
to  costs  or  otherwise  as  may  be  just  [Order  XXXI.,  r.  15]  .* 
If  he  omits  to  give  notice  of  a  time  for  inspection,  or  objects 
to  give  inspection  or  offers  inspection  elsewhere  than  at 
the  office  of  his  solicitor,  the  Master  may,  if  necessary  for 
disposing  of  the  matter  or  saving  costs,  make  an  order  for 
inspection  when  and  where  he  thinks  fit  [Order  XXXI. , 
r.  18  (1)]. 

2.  In  the  case  of  documents   not  referred    to   in  the 
pleadings  or  affidavits  of  the  other  party  an  application  for 
an  order  for  production  must  be  founded  on  an  affidavit 
showing  of  what  documents  inspection  is  sought,  that  the 
party  applying  is  entitled  to  inspect  them,  and  that  they 
are  in  the  possession  or  power  of  the  other  party  [Order 
XXXI.,  r.  18  (2)].     The  other  party  may  file  an  affidavit  in 
answer    denying    possession    or    the    relevancy    of     the 
documents  or  claiming  protection,  and    his  oath  will  be 
conclusive,  unless  from  his  answer  or  from  the  description 
of  the  documents  given  by  him  or  from  any  admissions  or 
documents  produced  to  the  Court  or  Judge  it  is  reasonably 
certain  that  the  party  cannot  be  trusted  or  that  he  has 
erroneously  represented  or  misconceived  the  nature  of  the 
documents.2 

3.  By  Order  XXXI.,  r.  14,  the  Court  or  a  Judge  has  a 
general  power,  at  any    time  during  the  pendency  of  an 
action,  to  order  the  production  by  any  party  thereto,  on  oath, 
of  any  relevant  document  in  his  possession  or  power,  and 
may  deal  with  such  document  in  any  manner  that  may 
be  just. 

1  See  Quitter  v.  Heatley,  23  Ch.  D.  42.  Privilege  is  not  lost  merely 
because  documents  have  been  referred  to  in  pleadings,  but  if  it  is  claimed 
the  document  cannot  be  put  in  evidence  (Roberts  v.  Oppenheim,  26  Ch.  D. 
725).  Where  privilege  is  claimed  for  any  document  the  Court  or  Judge  may 
inspect  it  in  order  to  decide  on  the  validity  of  the  claim  [Order  XXXI., 
r.  19A  (2)]. 

8  Att.-Qen.  v.  Emmerson,  10  Q.  B.  D.  191 ;  British  Association  of  Glass 
Bottle  Manufacturers  v.  Settle/old,  [1912]  1  K.  B.  369. 
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4.  Either  party  may,  by  giving  notice  in  prescribed  form 
a  reasonable  time  before  trial,  call  upon  his  opponent  to 
produce  at  the  trial  any  document  or  documents  in  his 
possession  or  power  relating  to  the  matters  in  question  in 
the  action  [Order  XXXIL,  r.  8].  The  object  of  this  rule  is 
to  enable  secondary  evidence  of  the  document  to  be  given 
if  it  is  not  produced  at  the  trial  pursuant  to  the  notice. 

Admissions. 

The  proceedings  at  the  trial  may  be  still  further  simplified 
and  expense  may  be  saved  by  admissions  made  by  either 
party. 

1.  Admissions. — Either   party    may  give  notice  by   his 
pleading  or  otherwise  in  writing  that  he  admits  the  whole 
or  any  part  of  the  case  of  any  other  party  [Order  XXXII. , 
r.  1]. 

2.  Notice  to  admit  facts. — Any  party  may  by  notice  in 
writing  in  prescribed  form,  at  any  time  not  less  than  nine 
days  before  the   day  for  which  notice  of  trial  has  been 
given,  call  on  any  other  party  to  admit,  for  the  purposes  of 
the  action  or  issue  only,  any  specific  fact  or  facts  mentioned 
in  such  notice.     In  case  of  refusal  or  neglect  to  admit  the 
same  within  six  days  after  service  of  the  notice,  or  such 
further  time  as  may  be  allowed  by  the  Court  or  a  Judge, 
the  costs  of  proving  such  fact  or  facts  must  be  paid  by  the 
party  so  refusing  or  neglecting,  whatever  the  result  of  the 
action  or  issue  may  be,  unless  at  the  trial  or  hearing  the 
Court   or  Judge  certifies  that   the   refusal  to  admit  was 
reasonable,  or  unless  the  Court  or  Judge  shall  at  any  time 
otherwise  direct.     The  Court  or  Judge  may  at  any  time 
allow  any  admission   so  made  to  be  withdrawn  on  any 
terms  that  may  be  just  [Order  XXXII.,  r.  4]. 

Whenever  any  admission  of  facts  has  been  made  by  any 
party  either  on  the  pleadings1  or  otherwise,  any  other 

1  Including  such  admissions  as  are  implied  under  Order  XIX.,  r.  13  (ante, 
p.  56 ),  when  an  allegation  of  fact  in  any  pleading  is  not  specifically  denied 
or  stated  to  be  not  admitted  in  the  pleading  of  the  opposite  party 
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party  may  at  any  stage  of  the  action  apply  to  the  Court 
or  Judge  for  any  judgment  or  order  to  which  he  is  entitled 
upon  such  admissions  without  waiting  for  the  determination 
of  any  other  questions  between  the  parties  [Order  XXXII., 
r.6]. 

3.  Notice  to  admit  documents. — Either  party  may  by 
notice  in  prescribed  form  call  upon  the  other  party  to  admit 
any  document,  saving  all  just  exceptions,  and  in  case  of 
refusal  or  neglect  to  admit  after  such  notice  the  costs 
of  proving  such  document  must  be  paid  by  the  party 
neglecting  or  refusing,  whatever  may  be  the  result  of  the 
action,  unless  at  the  trial  or  hearing  the  Court  or  a  Judge 
certifies  that  the  refusal  to  admit  was  reasonable.  And  as 
a  rule  no  costs  of  proving  any  document  will  be  allowed 
unless  such  notice  has  been  given  [Order  XXXII.,  r.  2]. 

The  effect  of  the  words  "  saving  all  just  exceptions " 
is  that  the  admission  is  merely  for  the  purpose  of  dispensing 
with  proof  of  the  writing,  signature,  or  execution  of  the 
document  or  that  it  is  a  true  copy ;  the  other  party  will  still 
be  entitled  to  object  that  it  is  not  relevant  or  admissible. 


CHAPTER  VI. 

MODE   OF   TRIAL. 

Mode  of  trial. — An  action  in  the  King  s  Bench  Division 
may  be  tried  (i.)  by  a  Judge  without  a  jury ;  (ii.)  by  a  Judge 
with  a  jury  (iii.)  by  a  Judge  sitting  with  assessors  ;  (iv.)  by 
an  official  or  special  referee  with  or  without  assessors 
[Order  XXXVI.,  r.  7  (a)]. 

Directions  as  the  mode  of  trial  are  given  on  the  hearing 
of  the  summons  for  directions,1  subject  to  the  following 
rules : — 

1.  In  actions  of  slander,  libel,  false  imprisonment,  malicious 
prosecution,  seduction,  or  breach  of  promise  of  marriage  either 
party  may  obtain  a  trial  by  jury  by  giving  notice  of  his 
desire.     This  notice  must  be  given  either  in  the  notice  of 
trial  or,  in  the  case  of  the  defendant,  within  four  days  of 
the  service  of  notice  of  trial  [Order  XXXVI.,  r.  2]. 

2.  In  other  cases  either  party  may,  by  making  application 
within  ten  days  after  notice  of  trial,  obtain  an  order  for 
trial  by  jury  [Order  XXXVI.,  r.  6],  unless 

either  (a)  the  case  is  one  which  before  the  Judicature 
Act,  1878,  could,  without  the  consent  of  the  parties, 
have  been  tried  without  a  jury  [Order  XXXVI., 
r.  4],a 

or  (6)  the  case,  or  any  issue,  involves  any  prolonged 
investigation  of  documents  or  accounts,  or  any 
scientific  or  local  investigation,  which  could  not 
conveniently  be  made  with  a  jury. 

In  such  cases  the  Court  or  a  Judge  may  refuse 

1  Under  Order  XXXVI.,  r.  7  ;  see  post,  p.  105. 

2  This  Rule  has  no  application  to  old  Common  Law  actions  ;  see  Jenkin* 
v.  Bushby,  [1891]  1  Ch.  484,  where  the  effect  of  these  Rules  is  fully  discussed 
and  explained. 
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an  order  for  trial  by  jury  and  direct  trial  without 
a  jury  [Order  XXXVI.,  r.  6]. 

3.  Unless  a  trial  with  jury  is  ordered  under  Rule  6  or 
claimed  by  either  party  under  Rule  2,  the  mode  of  trial  is 
by  a  Judge  without  a  jury. 

But,  even  in  cases  in  which  there  is  no  right  to  a  trial 
by  jury  under  Rule  6  and  Rule  2,  the  Court  or  a  Judge 
may  order  a  cause  or  issue  to  be  tried  by  a  Judge  with  a 
jury,  or  by  a  Judge  sitting  with  assessors,  or  by  an  official 
referee  or  special  referee,1  with  or  without  assessors 
[Order  XXXVI.,  r.  7  (a)]. 

The  effect  of  the  Rules  is  to  make  trial  by  Judge  with- 
out a  jury  the  normal  mode  of  trial ;  if  it  is  desired  that 
the  trial  should  be  by  a  Judge  with  a  jury  this  mode  of 
trial  must  be  asked  for.2  It  can  be  claimed  as  a  right  under 
Rule  2 ;  it  can  also  be  claimed  as  a  right  under  Rule  6, 
unless  the  case  falls  within  Rules  4  and  5.  In  cases  in 
which  there  is  no  right  under  Rule  2  or  Rule  6  it  may 
be  obtained  under  Rule  7  (a),  but  in  such  cases  the 
person  requiring  a  jury  must  show  some  good  reason  why 
his  request  should  be  acceded  to.3 

Special  Jury. — Either  party,  in  any  cause  or  matter  in 
which  he  is  entitled  to  a  jury,  may  obtain  a  special  jury 
by  giving  to  the  other  party  notice  in  writing  to  that 
effect.  Notice  by  a  plaintiff  must  be  given  with  notice  or 
trial :  notice  by  a  defendant  may  be  given  at  any  time  after 
the  pleadings  are  closed  and  before  notice  of  trial,  or  if 

1  By  g.  14  of  the  Arbitration  Act,  1889,  it  is  further  provided  that  in  any 
cause  or  matter  (other  than  a  criminal  proceeding  by  the  Crown) — 

(a)  If  all  the  parties  interested  who  are  not  under  any  disability  con- 

sent :  or 

(b)  If  any  prolonged   examination  of  documents  is  necessary,  or  any 

scientific  or  local  investigation  which  cannot  conveniently  be  made 
before  a  jury  :  or 

(c)  If  the  question  in  dispute  consists  wholly  or  in  part  of  matters  of 

account ; 

the  Court  or  a  Judge  may  at  any  time  order  the  whole  cause  or  any  issue  or 
fact  arising  therein  to  be  tried  before  a  special  referee  or  arbitrator  agreed 
onjby  the  parties,  or  before  any  official  referee  or  officer  of  the  Court. 

8  [1891]  1  Ch.  at  p.  492. 

8  [1891]  1  Ch.  at  p.  491. 
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notice  of  trial  has  been  given,  then  not  less  than  six  clear 
days  before  the  day  for  which  notice  of  trial  has  been  given. 
A  Judge  may  at  any  time  make  an  order  for  a  special 
jury  upon  such  terms  as  to  costs  and  otherwise  as  may  be 
just  [Order  XXXVI.,  r.  7]. 


Proceedings  at  the  Trial. 

Default  of  appearance. — 1.  If  when  a  trial  is  called  on  the 
plaintiff  appears  and  the  defendant  does  not  appear,  then 
the  plaintiff  may  prove  his  claim  so  far  as  the  burden 
of  proof  lies  upon  him  [Order  XXXVI.,  r.  31].  The  plain- 
tiff is  then  entitled  to  the  relief  claimed  by  his  statement  of 
claim  and  to  any  other  relief  incidental  thereto,1  but  he 
cannot  prove  anything  not  alleged  by  his  pleadings.2 

Any  counterclaim  raised  by  the  defendant  will  be  dis- 
missed with  costs  if  he  does  not  appear.8 

2.  If  the  defendant  appears  and  the  plaintiff  does  not 
appear,  the  defendant,  if  he  has  no  counterclaim,  is  entitled 
to  judgment  dismissing  the  action,  but  if  he  has  a  counter- 
claim, then  he  may  prove  such  counterclaim  so  far  as  the 
burden  of  proof  lies  upon  him  [Order  XXXVL,  r.  32]. 

Any  verdict  or  judgment  obtained  where  one  party  does 
not  appear  at  the  trial  may  be  set  aside  by  the  Court  or  a 
Judge,  upon  such  terms  as  may  seem  fit,  upon  an  applica- 
tion made  within  six  days  after  the  trial  [Order  XXX VI., 
r.  33].  The  general  rule  is  that  a  judgment  obtained  by 
default  will  be  set  aside  only  on  payment  by  the  party  in 
default  of  all  costs  thrown  away  by  reason  of  the  trial 
becoming  abortive,  including  the  costs  of  the  application  to 
restore  the  action.* 

3.  If  both  parties  fail  to  appear,  the  action  will  be  struck 
out  of  the  list,  but  the  plaintiff  may  give  a  fresh  notice  ol 
trial. 

1  Stone  v.  Smith,  35  Ch.  D.  188. 
8  Barker  v.  Furlong,  [1891]  2  Ch.  172. 
»  Lumley  v.  Brookt,  41  Ch.  D.  323. 
*  Cookie  v.  Joyce,  1  Ch.  D.  56. 
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Order  of  Proceedings  upon  a  Trial  with  a  Jury. 

1.  If  both  parties  appear,  the  jury  is  sworn,  and  if  the 
plaintiff  is  represented  by  more  than  one  counsel  his  junior 
counsel   "opens    the    pleadings,"  i.e.,   states   shorty" the 
nature  of  the  action  and  the  effect  of  the  pleadings. 

2.  Counsel  for  the  plaintiff,  or  for  the  party  who  is  entitled 
to  begin,  then  "  opens   his  case,"   i.e.,   explains  fully  the 
nature  of  the  action  and  of  the  matters  in  issue,  and  states 
the  facts  which  will  be  proved  in  support  of  the  plaintiff's 
case.     No  fact  may  be  opened  which  will  not  be  supported 
by  evidence,1  and  neither  in  opening  the  pleadings  nor  in 
opening  the  case  must  any  communication  be  made  to  the 
jury  either  (a)  of  the  fact  that  money  has  been  paid  into 
Court  by  the  defendant 2  or,  (6)  of  the  amount  claimed  by  the 
plaintiff  in  an  action  for  unliquidated  damages. 

The  right  to  begin  is  determined  by  the  burden  of  proof.  The  rule 
as  to  proof  is  that  he  who  affirms  must  prove,  ei  incumbit  probatio, 
qui  dicit,  non  qui  negat.  Whenever  a  person  asserts  affirmatively  as 
part  of  his  case  the  existence  or  non-existence  of  any  fact  or  circum- 
stance, that  is  an  assertion  which  he  is  bound  to  prove  positively.8 
Thus,  in  an  action  for  malicious  prosecution,  the  absence  of  any 
reasonable  and  probable  cause  for  the  prosecution  is  an  essential  part 
of  the  plaintiff's  case  and  must  be  alleged  in  his  pleading ;  the  burden 
of  proving  the  assertion  therefore  rests  upon  him,  although  it  is  the 
assertion  of  a  negative.4  In  order,  therefore,  to  determine  who  has  the 
right  to  begin  the  rule  is  to  look  at  the  pleadings  and  see  what  would 
be  the  consequence  if  no  evidence  were  given  at  all.  If  in  such  a 
case  the  verdict  ought  to  be  given  for  one  party,  it  is  manifest  that 
something  must  be  done  by  the  other  party  to  prevent  that  conse- 
quence ;  and  he  who  has  to  give  evidence  to  prevent  the  result  being 
against  him  must  begin.6 

Accordingly,  if  any  allegation  which  is  essential  to  the  plaintiff's 
case  is  denied  or  not  admitted  by  the  defendant,  the  plaintiff  always 
has  the  right  to  begin. 

If  the  defendant's  case  is  merely  a  denial,  no  burden  of  proof  rests 

1  Darby  v.  Ouseley,  1  H.  &  N.  1. 

8  Ante,  p.  61. 

»  AbratK  v.  North  Eastern  Railway.  11  Q.  B.  D.  at  p.  456. 

4  11  Q.  B.  D.  at  p.  457. 

6  Geach  v.  Ingall,  14  M.  &  W.  at  p.  100  ;  Atfiby  v.  Bates,  15  M.&  W.  589. 
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upon  him  ;  if,  however,  the  defendant  has  by  his  pleadings l  admitted 
the  plaintiff's  allegations,  but  has  in  reply  set  up  any  affirmative 
case  or  claim,  the  burden  of  proof  rests  upon  him  and,  except  in  actions 
for  unliquidated  damages,  he  is  entitled  to  begin.9 

In  actions  for  unliquidated  damages  the  plaintiff  always  begins. 

8.  The  witnesses  for  the  party  beginning  are  then 
examined,  cross-examined,  and  re-examined. 

The  next  steps  vary  according  to  the  circumstances  of  the 
case  [Order  XXXVL,  r.  86]. 

A.  If  the  opponent  adduces  no  evidence. 

4.  Counsel  for  the  party  beginning  may  address  the  jury  a 

second  time  for  the  purpose  of  summing  up  the 
evidence. 

5.  Counsel  for  the  other  side  has  the  right  of  reply. 

B.  If  the  opponent  adduces  evidence. 
4.  His  counsel  opens  his  case. 

6.  His  witnesses  are  examined,  cross-examined,  and  re- 

examined. 

6.  His  counsel  addresses  the  jury  a  second  time  in  order 

to  sum  up  the  evidence. 

7.  Counsel  for  the  party  beginning  has  the  reply. 

After  the  party  who  has  the  last  word  has  addressed  the 
jury,  the  Judge  sums  up  the  evidence  and  directs  the  jury  as 
to  the  law  applicable  to  the  case. 

Verdict. — The  jury  may  be  required  either  to  return  a 
general  verdict  for  the  plaintiff  or  defendant  or  to  return  a 
special  verdict  by  merely  answering  certain  questions  put  to 
them  by  the  Judge,  who  will  himself  determine  the  legal 
effect  of  their  answers  and  give  judgment  accordingly. 

Judgment  is  usually  given  at  once  according  to  the  findings 
of  the  jury.  Sometimes,  however,  if  the  findings  of  the  jury 
raise  legal  questions  of  difficulty  or  importance,  the  Judge 

1  An  admission  cannot  be  made  in  Court  so  as  to  obtain  the  right  to  begin 
(Pontlfex  v.  Jolly,  9  C.  &  P.  202). 
»  See  Mercer  v.  Whall,  5  Q.  B.  447. 
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adjourns  the  matter  for  "  further  consideration  "  in  order  that 
the  questions  so  raised  may  be  fully  argued  before  judgment. 

Costs. — The  costs  of  all  proceedings  are  in  the  discretion 
of  the  Court  [Order  LXV.,  r.  1].  The  general  principle, 
however,  is  that  a  successful  party  is  entitled  to  his  costs, 
and  where  he  has  been  guilty  of  no  misconduct  or  oppression 
the  Court  has  no  material  upon  which  to  exercise  any 
discretion  and  cannot  deprive  him  of  his  costs.1 

Where  any  action  is  tried  with  a  jury  the  costs  shall  follow 
the  event  unless  the  Court  shall  for  good  cause  otherwise 
order  [Order  LXV.,  r.  I].2  No  absolute  rule  can  be  laid 
down  as  to  what  constitutes  "  good  cause."  Although  the 
successful  party  has  not  been  guilty  of  any  misconduct  or 
oppression,  it  may  nevertheless  be  unfair  that  all  the  costs 
of  the  litigation  should  be  thrown  on  his  opponent.  There 
is  accordingly  "  good  cause  "  whenever  the  conduct  of  the 
party  or  the  facts  of  the  case  render  it  more  just  that  an 
exception  should  be  made  in  the  special  instance  to  the  rule 
that  costs  should  follow  upon  success.3  The  fact  that  only 
"contemptuous"  damages,  such  as  a  farthing,  have  been 
given  is  not  conclusive  to  show  that  "  good  cause  "  exists,  but 
is  an  element  to  be  taken  into  account  as  indicating  the  view 
of  the  jury  that  the  action  ought  not  to  have  been  brought. 

Where  there  is  sufficient  cause  a  successful  plaintiff  may 
even  be  ordered  to  pay  the  defendant's  costs,4  but  a  successful 
defendant,  though  he  may  be  deprived  of  his  costs,  cannot  be 
made  to  pay  the  whole  costs  of  the  action.5 

Where  there  are  several  distinct  issues,  although  the  party 
who  obtains  judgment  gets  the  general  costs  of  the  action, 


1  Cooper  v.  Whittingham,  15  Ch.  D.  501  ;  Civil  Service  Society  v.  General 
Steam  Navigation  Co.,  [1903]  2  K.  B.  756. 

2  To  this  rale  there  is  one  exception  :  on  an  action  for  words  spoken  and 
made  actionable  by  the  Slander  of  Women  Act,  1891,  a  plaintiff  shall  not 
recover  more  costs  than  damages  unless  the  judge  shall  certify  that  there 
was  reasonable  ground  for  bringing  the  action. 

3  Fvrster  v.  Farquhar,  [1893]  1  Q.  B.  564  ;  Willey  v.  Great  Northern 
Railway  Co.,  [1891J  2  Q.  B.  194. 

*  Harris  v.  Petherick,  4  Q.  B.  D.  611. 
6  Dicks  v.  Yates,  18  Ch.  D  76. 
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the  unsuccessful  party  is,  as  a  rule,  entitled  to  the  costs  of 
any  issues  on  which  he  has  succeeded.1 

Actions  which  could  have  been  commenced  in  a  County 
Court.3 — In  actions  which  could  have  been  commenced  in  a 
County  Court  the  following  rules  apply  as  to  costs  unless 
a  Judge  of  the  High  Court  certifies  that  there  was  sufficient 
reason  for  bringing  the  action  in  the  High  Court  or  makes 
a  special  order  as  to  costs. 

A.  In  an  action  of  contract — 

1.  If  a  plaintiff  recovers  less  tlian  £20  he  gets  no  costs. 

2.  If  he  recovers  £20  or  more  but  less  than  £100  he 

gets  only  County  Court  costs,  except  where  under 
Order  XIV.  he  has,  within  twenty-one  days  after 
service  of  the  writ  or  such  further  time  as  may  be 
ordered  by  the  Court  or  a  Judge,  obtained  judgment 
for  £20  or  more. 

B.  In  an  action  of  tort — 

1.  If  the  plaintiff  recovers  less  ilian  £10  he  gets  no  costs. 

2.  If  he  recovers  £10  or  more  but  less  than  £20  he  gets 

only  County  Court  costs. 
These  provisions  apply — 

1.  Only  to  the  costs  of  the  plaintiffs  claim. — A  successful 
defendant  is  entitled  to  costs  on  the  High  Court  scale,  both 
on  the  claim  and  on  any  counter-claim  set  up   by  him, 
whatever  the  amount  of  the  claim  or  counter-claim.    So 
also  a  plaintiff  in   a  High  Court  action   who   defeats  a 
counter-claim  is  entitled  to  have  his  costs  of  defence  to  the 
counter-claim  taxed  on  the  High  Court  scale. 

2.  Only  to  actions   of  a  kind  which  a  County  Court   can 
entertain. — Actions  for  breach  of  promise  of  marriage  or 
for  seduction  or  for  libel  or  slander,  and  actions  involving 
questions  as  to  the  title  to  any  toll,  fair,  market  or  franchise, 
or  to  any  property  of  the  yearly  value  of  more  than  £100, 
cannot  be  commenced  in  a  County  Court.3 

1  Lund  v.  Campbell,  14  Q.  B.  D.  821  ;  cf.  Waggtaffe  v.  Bexbley,  [1902]  1 
K.  B.  124  (ante,  p.  64). 

9  County  Courts  Act,  1888,  s.  116  ;  1903,  «.  3. 
8  County  Courts  Acts,  1888,  as.  66  and  60  ;  1903,  s.  3. 
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In  actions  for  debt  or  damages  the  jurisdiction  of  the  County 
Court  is  limited  to  claims  not  exceeding  .filOO,1  but,  for  the 
purposes  of  costs,  an  action  is  one  which  "  could  have  been 
commenced  in  a  County  Court  "if  it  is  of  a  kind  which  can 
be  entertained  by  a  County  Court  even  though  the  amount 
claimed  may  have  exceeded  £100.  It  is  the  amount 
recovered  that  is  material  and  not  the  amount  claimed.2 

3.  Only  to  actions  the  main  purpose  of  which  is  the  recovery 
of  debt  or  damages. — Where,  in  addition  to  the  pecuniary 
claim,  there  is  a  substantial  claim  for  some  other  relief, 
such  as  for  an  injunction  or  for  delivery  up  of  a  chattel,  a 
successful  plaintiff  is  entitled  to  High  Court  costs  even 
though  the  action  might  have  been  commenced  in  the 
County  Court.3 

Appeal. 

Appeal  from  a  final  judgment  in  the  King's  Bench 
Division  lies  to  the  Court  of  Appeal.  All  appeals  to  the 
Court  of  Appeal  are  by  way  of  rehearing  and  are  brought 
by  notice  of  motion.  The  appellant  may  by  the  notice  of 
motion  appeal  from  the  whole  or  any  part  of  any  judgment, 
and  the  notice  of  motion  must  state  whether  the  whole  or 
part  only  of  such  judgment  is  complained  of,  and  in  the 
latter  case  must  specify  such  part  [Order  LVIIL,  r.  1] . 

The  notice  of  appeal  must  be  a  fourteen  days  notice  and 
must  be  served  on  the  other  side  within  three  months  from 
the  date  of  the  judgment  [Order  LVIIL,  rr.  3,  15]. 

The  Court  of  Appeal  has  all  the  powers  as  to  amendment 
and  otherwise  of  the  High  Court.  It  may  receive  fresh 
evidence  and  may  draw  inferences  of  fact  and  give  any  judg- 
ment and  make  any  order  which  ought  to  have  been  made 
[Order  LVIIL,  r.  4].  In  particular  it  may  order  that  the 
verdict  and  judgment  shall  be  set  aside  and  that  a  new  trial 
shall  be  had  [Order  LVIIL,  r.  5]. 

1  County  Courts  Acts,  1888,  s.  56  ;  1903,  s.  3. 

2  Solomon  T.  Mulliner,  [1901]  1  K.  B.  76. 

3  Keatesv.  Woodward,  [1902]  1  K.  B.  532  ;  Du  Pasquier  v.  Cadbury  $  Co., 
[1903]  1  K.  B.  104. 
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Every  motion  for  a  new  trial  or  to  set  aside  a  verdict, 
finding,  or  judgment,  whether  the  case  was  tried  with  or 
without  a  jury,  is  also  heard  and  determined  by  the  Court 
of  Appeal,  which  upon  the  hearing  of  the  motion  has  all 
the  same  powers  as  are  exercisable  by  it  upon  the  hearing 
of  an  appeal  [Order  XXXIX.,  rr.  1,  la]. 

The  notice  of  motion  is  a  fourteen  days  notice  and  must 
be  served  within  ten  days  after  the  trial  or,  where  further 
consideration  has  been  adjourned,  within  ten  days  after 
judgment  has  been  given  on  such  further  consideration 
[Order  XXXIX.,  r.  4].1  It  must  state  the  grounds  of  the 
application  and  whether  all  or  part  only  of  the  verdict  or 
findings  is  complained  of  [Order  XXXIX.,  r.  8]. 

A  new  trial  may  be  granted  on  several  grounds,  of  which 
the  following  are  the  most  common : — 

1.  On  the  ground  that  the  judge  misdirected  the  jury  or 
improperly  admitted   or  rejected  evidence,  provided  that 
some  substantial  wrong  or  miscarriage  of  justice  was  thereby 
occasioned  in  the  trial  [Order  XXXIX.,  r.  6]. 

2.  On  the  ground  that  there  was  no  evidence  to  go  to 
the  jury.     At  the  close  of  the  plaintiff's  case  the  defendant's 
counsel  sometimes  submits  that  there  is  no  evidence  to  go  to 
the  jury  and  that  the  defendant  is  therefore  entitled  to 
judgment.    This  is  a  question  of  law  for  the  judge,  who  before 
allowing  the  case  to  go  to  the  jury  must  determine,  not 
whether  there  is  literally  any  evidence,  but  whether  there  is 
any  evidence  upon  which  a  jury  can  properly  find  a  verdict 
for  the  party  producing  it,  upon  whom  the  burden  of  proof 
is  imposed.2 

3.  On   the  ground  that  the  verdict  is  against  the  weight 
of  the  evidence.    This  is  a  question  olfact,  and  the  rule  is  that 
the  verdict  of  a  jury  will  not  be  disturbed  unless  it  is  one 
that  a  jury  viewing  the  whole  of  the  evidence  reasonably 

1  In  practice  this  rule  is  applied  only  to  motions  for  new  trials  of  cases 
tried  with,  a  jury.    A  motion  for  new  trial  of  a  case  tried  by  a  Judge  without 
a  jury  is  treated  as  an  appeal  within  Order  LVIII.,  r.  15  (Annual  Practice, 
Vol.  2,  p.  615). 

2  Giblin  v.  McMullen,  L.  R.  2  P.  C.  317 ;  cf.  Metropolitan  Railway  Co. 
v.  Jackson,  3  A.  C.  at  p.  197. 
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could  not  properly  find.1  It  is  not  sufficient  that  the  verdict 
is  unsatisfactory ;  the  question  is  whether  the  evidence  so 
preponderates  against  the  verdict  as  to  show  that  it  was 
unreasonable  and  unjust.3 

4.  On  the  ground  that  the  damages  are  excessive  or 
inadequate.  The  assessment  of  damages  is,  however, 
essentially  the  province  of  the  jury,  and  a  new  trial  on  the 
ground  of  excessive  damages  will  only  be  granted  if  having 
regard  to  all  the  circumstances  of  the  case  the  damages  are 
so  excessive  that  no  twelve  men  could  reasonably  have  given 
them.8  So  also  a  new  trial  will  be  granted  on  the  ground 
that  the  damages  are  too  small  only  where  it  is  clear  that 
the  jury  have  omitted  to  take  into  consideration  some  of  the 
elements  of  damage.4 

1  Metropolitan  Railway  Co.  v.  Wright,  11  A.  C.  152. 

a  11  A.  C.  at  p.  155. 

8  PraeA  v.  Graham,  24  Q.  B.  D.  53. 

*  Phillips  v.  London  and  South  Western  Railway  Co.,  5  Q.  B.  D.  78. 
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FOKM  1. 
Ordinary  writ  (as  issued). 

19l2.-W.-No.  126. 

n  tfj*  gtgl)  (ffotm  of 


KING'S  BENCH  DIVISION. 

A.I. 

Ordinary  lijfttDfftt 

(Unliqui- 
dated Tne  Wellington  Cartage  Company  Limited 
Demand).  *      a  T. 

PLAINTI  FFS 

AND 

Matney 

DEFENDANT 


tf)e  jFtftj),  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  of  the  British 
Dominions  beyond  the  Seas,  King,  Defender  of  the  Faith,  To 

.     John  Matney 


of  176  Vinegar  Street 

in  the    City  of  London 

WE  COMMAND  YOU,  That  within  Eight  Days  after  the 

Service  of  this  Writ  on  you,  inclusive  of  the  day  of  such 

Service,  you  do  cause  an  appearance  to  be  entered  for  you 

in  an  Action  at  the  Suit  of 

.     The  Wellington  Cartage  Company  Limited 


And  take  notice,  that  in  default  of  your  so  doing,  the  Plain- 
tiff may  proceed  therein,  and  Judgment  may  be  given  in 
your  absence. 

Witness,  EOBEET  THEESHIE,  EARL  LOREBURN, 
Lord  High  Chancellor  of  Great  Britain,  the  5th  day  of 
June,  in  the  year  of  our  Lord  One  thousand  nine  hundred 
and  twelve. 


N.B. — This  Writ  is  to  be  served  within  TWELVE  Calendar 
Months  from  the  date  thereof,  or,  if  renewed,  within 
Six  Calendar  Months  from  the  date  of  the  last  renewal, 
including  the  day  of  such  date,  and  not  afterwards. 

The  Defendant  may  appear  hereto  by  entering  an  Appear- 
ance ,  either  personally  or  by  Solicitor,  at  the  Central 
Office,  Royal  Courts  of  Justice,  Strand,  London. 

8—2 
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THE  PLAINTIFFS'  CLAIM  is  for  damages  for  breach  of 
warranty  of  a  horse 


This  Writ  was  issued  by  A.  J.  Fowey 

of  and  \  154  Crawley  Street  in  the  City 

whose  Address  for  Service  is  '         of  London 

Agent  for  A.   K.  Marsh 

of   Wellington  in  the  County  of  Norfolk 

Solicitor   for  the  said  Plaintiffs,  whose  registered  office  is  a 
Wellinf/ton  in  the  County  of  Norfolk 


Indorsement  to  be  made  within  Z  days  after  service. 
This  Writ  was  served  by  me  at 
on  the  Defendant 
on       day,  the.         day  of  191  . 

Indorsed  the  day  of  191  . 

(Signed) 
(Address) 


FORMS.  117 

FORM  2. 
Specially  indorsed  writ  (as  issued). 

19l2.-Z.-No.  261 

fin  fl)*  jjt'gfo  ®ottrt  of  gtttStto. 

KING'S    BENCH    DIVISION. 


Specially  <7oAn  Zebedee 

Indorsed  PLAINTIFF 

AND 

Arthur  Brixham 

DEFENDANT 


dFtftf),  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  of  the  British 
Dominions  beyond  the  Seas,  King,  Defender  of  the  Faith,  To 

Arthur  Brixham 


of  No  2417  Alice  Street  Camberwell 

in  the  County  of  London 

WE  COMMAND  YOU,  That  within  Eight  Days  after  the 

Service  of  this  Writ  on  you,  inclusive  of  the  day  of  such 

Service,  you  do  cause  an  Appearance  to  be  entered  for  you 

in  an  Action  at  the  Suit  of 

.    John  Zebedee 


And  take  notice  that  in  default  of  your  so  doing,  the  Plain- 
tiff may  proceed  therein,  and  Judgment  may  be  given  in 
your  absence. 

Witness,  EGBERT  THEESHIE,  EARL  LOREBURN, 
Lord  High  Chancellor  of  Great  Britain,  the  30th  day  of 
September,  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  tiuelve. 


N.B. — This  writ  is  to  be  served  within  TWELVE  Calendar 
Months  from  the  date  thereof,  or,  if  renewed,  within 
Six  Calendar  Months  from  the  date  of  the  last  renewal 
including  the  day  of  such  date,  and  not  afterwards. 

The  defendant  may  appear  hereto  by  entering  an  Appear- 
ance ,  either  personally  or  by  Solicitor  at  the  Central 
Office,  Royal  Courts  of  Justice,  London. 

If  the  Defendant  fail  to  deliver  a  defence  within  Ten  Days 
after  the  last  day  of  the  time  limited  for  his  Appear- 
ance, he  may  have  judgment  entered  against  him 
without  notice  unless  he  has  in  the  meantime  been 
served  with  a  summons  for  judgment  or  for  directions 
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STATEMENT  OP  CLAIM. 

THE  PLAINTIFF'S  CLAIM  is  for  tht  price  of  goodt  sold  and 
delivered  to  the  Defendant. 

PARTICTTLJLRS. 

£  a.  d. 

1912.    1st  January.    10  tons  of  coal  at  25 /-             12  10  0 

1st  February.    6  tons  of  coal  at  25 /-               7  10  0 

1st  March.     20  tons  of  coal  at  ff/-              2!f  0  0 

1st  April.     20  tons  of  coal  at  2lf/-               2\  0  0 

68  0  0 

1912.    lOtli  March.    Paid                                      10  0  0 


Balance  due          58      0    0 


(Signed)  A.  J.  Fowey 


And  the  sum  of  :  :  (or  such  sum  as  may  be  allowed  on 
taxation)  for  Costs  ;  and  also,  in  case  the  Plaintiff  obtain  an 
order  for  substituted  service,  the  further  sum  of  :  : 
If  the  amount  claimed  be  paid  to  the  Plaintiff  or  h»« 
Solicitor  or  Agent  within  four  days  from  the  Service  hereof 
further  proceedings  will  be  stayed. 


This  Writ  was  issued  by  A.  J.  Fowey 

of  and  )    15  fr  Craivley  Street  in  the 

whose  Address  for  Service  is  |  City  of  London 

Solicitor  for  the   said  Plaintiff  ,  who  resides  at  66  Great 
Monument  Street  in  the  City  of  London. 


Indorsement  to  be  made  within  3  days  after  service. 

This  Writ   was  served  by  me  at 
on  the  Defendant 
on  day,  the          day  of 

Indorsed  the         day  of 
(Signed). 
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FORM  3. 

1912.— W.— No.  4596. 

©otttt  a 

KING'S  BENCH  DIVISION. 

Writ  issued  the  1st  day  of  January,  1912. 

ifottoeen 

Ellen  Winton  (Spinster) 

PLAINTIFF 
AND 

The  Express  Transit  Company  Limited 

DEFENDANTS 

STATEMENT  OF  CLAIM. 

1.  The  Plaintiff  is  a  dressmaker  carrying  on  a  business  at 
456  Queen  Street  in  the  City  of  London.     The  Defendants 
are  common  carriers. 

2.  On  the  llth  day  of  September  1911  the  Defendants  by 
their  servant  J.  S.    so   negligently    drove   and  managed 
a  horse  and  van  upon  the  road   between  Northton  and 
Keston  in  the  County  of  Surrey  that  the  said  horse  collided 
with  a  bicycle  upon  which  the  plaintiff  was  riding  and  threw 
her  to  the   ground  thereby  causing  her    serious   bodily 
injury. 

PABTICULARS  OF  TIME  AND  PLACE 

The  said  collision  occurred  nearly  opposite  to  the  Northton 
Post  Office  at  about  9.30  p.m. 

PARTICULARS  OF  NEGLIGENCE 

The  said  van  was  being  driven  at  an  excessive  and 
dangerous  pace ;  it  was  on  the  wrong  side  of  the  road 
and  was  showing  no  light. 

PARTICULARS  OF  INJURIES. 

The  Plaintiff  received  a  violent  blow  on  the  head  and  was 
rendered  unconscious  for  about  3  hours ;  her  right 
arm  was  broken,  her  spine  was  injured  and  her  whole 
nervous  system  received  a  severe  shock. 

3.  By  reason  of  the  above  the  plaintiff  has  suffered  great 
pain  and  has  been  put  to  expense  for  medical  attendance 
and  nursing  and  for  extra  food  and  nourishment  and  has 
been  prevented  from  following  her  said  occupation  of  dress- 
maker and  has  lost  the  income  which  she  would  otherwise 
have  earned. 
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PARTICULARS  OF  SPECIAL  DAMAGE. 

£     a.  d. 

Medical  attendance  by  Dr.  R.  K.    .        .  18    10    0 

Nurse  (10  weeks) 16      0    0 

Loss  of  earnings  (20  weeks)            .        .  40      0    0 

Extra  food  and  nourishment            .        .  400 

The  Plaintiff  claims  damages. 

(Signed)  A.  B.  C. 


Delivered  the  31st  day  of   January  1912  by  D.  T.  50 
Eastgate  Street  in  the  City  of  London  Plaintiffs  Solicitor. 
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FOBM  4. 

19l2.-W.-No.  459G. 

tyt  Jjtflt)  ©otirt  of  gtttstto, 

KING'S  BENCH  DIVISION. 

ISrttewn 

Ellen  Winton  (Spinster) 

PLAINTIFJ 
AND 

The  Express  Transit  Company  Limited 

DEFENDANTS 

DEFENCE  AND  COUNTERCLAIM. 

DEFENCE. 

1.  The  Defendants  deny  that  the  said  J.  S.  was  their 
servant. 

2.  The  Defendants  deny  that  the  said  van  was  negligently 
driven  or  managed  as  alleged  in  the  Statement  of  Claim  or 
at  all. 

3.  The  Defendants   do  not  admit  that  the  Plaintiff  has 
sustained  the  injuries  loss  or  damage  alleged  in  the  State- 
ment of  Claim. 

4.  If  there  was  any  negligence  in  the  driving  or  manage- 
ment of  the  said  van,  which  is  denied,  such  negligence  was 
not  the  cause  of  the  said  collision  or  of  any  injury  to  the 
Plaintiff. 

5.  There  was  negligence  (a)  on  the  part  of  the  Plaintiff 
which  caused  or  alternatively  contributed  to  the  said  collision. 
The  Plaintiff  was  riding  in  a  reckless  (a)  and  unskilful  (a) 
manner  and  dashed  into  the  said  horse  thereby  causing  it  to 
fall  and  be  killed. 

COUNTEKCLAIM. 

6.  The  Defendants  repeat  paragraph  5  of  the  Defence  and 
claim  damages  for  the  loss  of  the  said  horse. 

(Signed)    X.  Y.  Z. 


Delivered  this  1st  day  of  March  1912  by  C.  K  20  Young 
Street  in  the  City  of  London  Defendants'  Solicitor. 

(a)  These  allegations  are  defective,  since  they  do  not  state 
the  acts  constituting  the  negligence,  recklessness  or  unskil- 
f  ulness.  The  plaintiff  should  therefore  ask  for  particulars. 
(See  ante,  p.  85.) 
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FORM  5. 

l9l2.-Z.-No.  2496. 

|tn  flje  gtgf)  ®outt  of  Qvtititt. 

KING'S  BENCH  DIVISION. 

Writ  issued  the  first  day  of  January  1912  (a). 

*S?ttoffn 

John  Zebedee 

PLAINTIFF 
AND 

Arthur  Brixham 

DEFENDANT 

STATEMENT  OF  CLAIM. 

1.  In  or  about  the  month  of  October  1911  the  plaintiff 
entered  into  negotiations  with  the  Defendant  for  the  pur- 
chase of  a  secondhand  brougham. 

2.  The  Defendant  thereupon  verbally  represented  to  the 
Plaintiff  that  a  certain  brougham  was  manufactured  by 
Messrs.  K.     and  that  the  said  brougham  was  practically  new, 
and  the  Plaintiff  relying  on  the  said  representations  and 
each  of  them,  and  induced  thereby,  purchased  the  said 
brougham  from  the  Defendant  and  paid  him  in  respect 
thereof  the  sum  of  £145  :  15  :  0. 

3.  The    said    representations    were    untrue.      The    said 
brougham  was  not  manufactured  by  Messrs.  K.     nor  was  it 
practically  new. 

4.  Alternatively    the   Plaintiff   says    that   at    the   time 
aforesaid  and  on  the  negotiations  for  the  said  purchase  the 
Defendant  verbally  warranted  that  the  said  brougham  was 
made  by  Messrs.  K.     and  was  practically  new,  whereas  the 
said  brougham  was  not  made  by  Messrs.  K.     nor  was  it 
practically  new. 

THE  PLAINTIFF  CLAIMS. 

1.  The  rescission  of  the  said  contract  and  the  return 

of  the  said  sum  of  £145  :  15  :  0. 

2.  Alternatively  damages  for  breach  of  warranty. 

(Signed)  A.  B.  C. 


Delivered  this  day  of  February  1912  by  C.  J.  of  50 
Northfleet  Street  in  the  County  of  London  Plaintiff' a 
Solicitor. 

(a)  See  page  16  for  Indorsement  on  Writ. 
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FORM  6. 

1912.—  Z—  No.  2496. 


tyt  Sfflfl  (ftottrt  of 

KING'S  BENCH  DIVISION. 


John  Zebedee 

PLAINTIFF 
AND 

Arthur  Brixham 

DEFENDANT 

DEFENCE  AND  COUNTEECLAIM. 
DEFENCE. 

1.  The  Defendant  denies  that  he  made  any  of  the  repre- 
sentation alleged  in  paragraph  2  of  the  Statement  of  Claim. 
He  denies  that  the  Plaintiff  was  induced  to  purchase  or 
that  the  Plaintiff  did  purchase  the  said  brougham  by  or  in 
reliance  on  any  of  the  alleged  representations. 

2.  The  Defendant    denies    that    he    made    any  of   the 
warranties  referred  to  in  paragraph  4   of  the  Statement 
of  Claim. 

3.  The  said  brougham  was  manufactured  by  Messrs.  K. 
and  it  was  practically  new. 

4.  The  said  sum  of  £145 :  15 :  0  was  not  the  price  of  the 
said  brougham. 

5.  The  agreed  price  of  the  said  brougham  was  £110,  but 
certain  work  and  labour  was  done  and  materials  supplied 
upon  and  for  the  said  brougham  by  the  Defendant  at  the 
Plaintiff's  request  at  prices  agreed  between  them,  particulars 
whereof  have  been  already  furnished  to  the  Plaintiff. 

6.  There  is  still  due  from  the  Plaintiff  to  the  Defendant 
the  sum  of  £25  :  5  :  0  after  crediting  the  Plaintiff  with  all 
sums  received  from  him  since  the  month  of  October  1911, 
down  to  the  present  time. 

COUNTERCLAIM. 

7.  The  Defendant  repeats  paragraphs  5  and  6   of  the 
Defence  and  claims  the  sum  of  £25 :  5  :  0. 

(Signed)  X.  Y.  Z. 


Delivered  this  day  of  March  1912  by  J.  S.  of  60 
Westward  Street  in  the  City  of  London  Defendant's 
Solicitor. 
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John  Zebedee 

PLAINTIFF 
AND 

Arthur  Brixham 

DEPENDANT 


REPLY  AND  DEFENCE  TO  COUNTERCLAIM. 

The  Plaintiff  as  to  the  Defence  says  that 

1.  He  joins  issue  thereon. 

As  to  the  Counterclaim  he  says  that 

2.  Some    alterations    and    repairs    were    done    by    the 
Defendant  to  the  said  brougham,  but  on  the  negotiations 
for  the  purchase  thereof  it  was  verbally  agreed  between 
the   Plaintiff    and  the  Defendant  that  the  said  price  of 
£145  :  15  :  0  should  include  all  charges  for  such  alterations 
and  repairs. 

(Signed)    A.  B.C. 


Delivered  this  day  of  April   1912  by  C.  J.   of  50 

Northfleet    Street    Holborn    in  the    County   of    London 
Plaintiff's  Solicitor. 
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tfettoeen 

John  Keswick 

PLAINTIFF 
AND 

William  Collins 

DEFENDANT 

STATEMENT  OF  CLAIM. 

1.  The  Plaintiff  is  a  commercial  traveller.    The  Defendant 
is  a  furniture  manufacturer  carrying  on  business  at  150 
North  Street  in  the  City  of  London. 

2.  On  or  about  the  3rd  day  of  February  1909  it  was  verbally 
agreed  between  the  Plaintiff  and  the  Defendant  that  the 
Defendant  should  employ  the  Plaintiff  in  the  capacity  of 
commercial  traveller. 

3.  It  was  a  term  of  the  said  agreement  that  the  Plaintiff 
should  receive  a  commission  of  5  per  cent,  on  all  payments 
made  to  the   Defendant  by  customers  introduced  by  the 
Plaintiff. 

4.  On  the  31st  day  of  December  1909  the  Plaintiff  ceased 
to  be  employed  by  the  Defendant. 

5.  During  the  years  1910  and  1911  the  Defendant  received 
various     payments    from    customers    introduced    by  the 
Plaintiff,  but  the  Defendant  has    refused  to  render  the 
Plaintiff  any   account  of  such  payments  or  to    pay   the 
Plaintiff  any  commission  in  respect  thereof. 

PARTICULARS  OF  PAYMENTS  AND  COMMISSION  DUE. 

The  particulars  of  such  payments  are  known  to  the 
Defendant  but  are  not  known  to  the  Plaintiff,  and  the 
following  are  the  best  particulars  that  the  Plaintiff  can  give 
until  he  has  obtained  discovery  and  inspection  of  the 
Defendant's  books  and  has  examined  the  Defendant  by 
interrogatories,  (a) 

£ 
Jan.  20th  1910.     5  per  cent,  commission  on  £1200  paid 

to  the  Defendant  by  C.  D.  of  Northampton  .  .  60 
Feb.  12th  1911.  5  per  cent,  commission  on  JE700  paid  to 

the  Defendant  by  X.  Y.  of  Wellington       .  .     35 

April  9th  1911.     5  per  cent,  commission  on  £800  paid 

to  the  Defendant  by  A.  Z.  of  Uxbridge       ...    40 

135 

(a)  See  ante,  p.  96. 
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The  Plaintiff  claims 

1.  Payment  of  the  said  sum  of  £135. 

2.  An  account  of  all  sums  paid  to  the  Defendant  during 
1911  by  customers  introduced  by  the  Plaintiff  and  payment 
of  what  shall  be  found  due  to  the  Plaintiff  on  the  taking  of 
such  account. 

(Signed)    L.  M. 


Delivered  this         day  of  January  1912  by  R.  8.  of  1245 
East  Street  in  the  City  of  London  Plaintiffs  Solicitor. 


FORMS.  127 

FOBM  9. 

1912  -K.-  No.  837. 


of 

KING'S   BENCH  DIVISION. 
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John  Koswick 


PLAINTIFF 
AND 

William  Collins 

DEFENDANT 


DEFENCE. 

1.  The  Defendant  admits  that  in  March  1909  he  agreed 
to  employ  the  Plaintiff  as  commercial  traveller.     Save  as 
aforesaid  the  Defendant  denies  each  and  every  allegation 
in  the  Plaintiff's  Statement  of  Claim. 

2.  By  the  said  agreement  it   was  provided  that  the  said 
commission  of  5  per  cent,  should  be  paid  to  the  Plaintiff 
only  upon  payments  made  to  the  Defendant  by  customers 
introduced   by  the    Plaintiff  during   his  employment    as 
commercial  traveller. 

3.  By  an  agreement  in  writing  contained  in  two  letters 
dated  June  llth  and  13th  1909  and  written  respectively  by 
the  Plaintiff  to  the  Defendant  and  by  the  Defendant  to  the 
Plaintiff   it  was   agreed  that  the    Plaintiff  should,    from 
July  1st,  1909,  cease  to  be  employed  by  the  Defendant  as 
commercial  traveller  and  should  become  the  manager  of  the 
Defendant's  business. 

4.  The  customers  referred  to  in  paragraph  5  of  the  Plaintiff's 
Statement  of  Claim  were  introduced  by  the  Plaintiff  in  or 
about  the  month  of  September  1909.     No  customers  were 
introduced  by  the  Plaintiff  to  the  Defendant  during  his 
employment  as  commercial  traveller. 

(Signed)  E.  W. 


Delivered  this  day  of  February  1912  by  C.  K.  of  547 
Stratton  Street  in  the  City  of  London  Solicitor  for  the 
Defendant. 
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